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About a Change in Format ~— 


W I'TH the January issue we begin the twenty-third volume 
of Taxes—The Tax Magazine, the twenty-third year of 
its continuous publication. That in itself is somewhat of a record 
but the magazine is quite unrufied by records and now the excite- 
ment of reporting the unusual is like a well-bedded fire, it glows 
and warms but does not flame. We have seen and reported the 
peak in national debts, in tax rates, in number of taxpayers and 
in the multiple forms of levy and all, in stride. 


The first issue of the Magazine carried a quotation from Presi- 
dent George Washington which holds true now as it did twenty- 
two years ago, ‘In proportion as the structure of a government 
gives force to public opinion, it is essential that public opinion 
should be enlightened.’ Plans for raising by taxation the enormous 
sums necessary to carry on this government now and in peacetime 
are being heaped upon us. Upon the enactment and the adminis- 
tration of such plans depends the country s economic future. But 
who outside of an enlightened and well informed few can discuss 
tax policies other than in the realm of self-interest? Certainly this 
isa challenge to the enlightenment of public opinion; it is not only a 
challenge to the leaders, owners and partners of business but to 


every working man whose pay check is subject to withholding. 


The new year then, holds the opportunity for much work, for 
a full schedule and we are glad that TAXEs can play a part in such 
a schedule and in order to do the job better, we have redesigned 
the format of the Magazine. The January issue will be in the 
popular 6 x 9 inch style since a survey of cur subscribers indicated 
majority approval of this format. The smaller size has many 
advantages: easier to read, it is easier to handle, easier to carry 
and easier to file away for future reference; in its stockier size it 
can stand alone. Editorially, we welcome the change since it 
permits us to serve a greater number of subscribers and to serve 


every subscriber generously with articles and editorial material. 
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By SAMUEL 


The author is counsellor 
at law in New Jersey and 
will be remembered for his 
many articles in this and 
other national publications 
on the subject of pension 
plans. This gives him a 
background from which to 
treat employment in rela- 
tion to post-war taxes. Mr. 
Foosaner’s approach is 


novel and his plan specific. 





NY post-war tax plan which is to endeavor to 

encourage employment must consider America’s 

industrial picture from its allover aspect. Such a 
plan must recognize the fact that, for the large part, 
those companies which did not come into existence 
until the war years had more persons on their respec- 
tive payrolls than they would ordinarily require in a 
peacetime period. Finally, such a plan must treat large 
and small employers alike, without discrimination or 
favor, and, insofar as feasible, it must take full cog- 
nizance of individual situations constituting variations 
from the general rule. 

A practical employment plan for the post-war period, 
which is possessive of tax-saving incentives, should 
be one which, while capable of stimulating jobs, will 
not be overly costly to the Government. Fair barom- 
eters must be used in determining at what point the 
tax-saving incentives to the employer are to begin. 
So too, it is essential to circumscribe the general plan 
in such a manner as to prohibit a circumvention of 
its basic principles, resulting in tax advantages to 
employers, without a fulfillment of the plan’s objec- 
tives. It is with the foregoing thoughts in mind that 
the within proposal is humbly submitted. 


Gist of Proposed Plan 


To the end that the reader may be immediately 
familiarized with the ideas herein outlined, succinctly 


stated the backbone of the proposed plan would be as 
follows: 


After dividing all taxpayer-employers into four 
groups, for the purpose of arriving at what should be 
fair normal employment for such employers, tax cred- 
its or exemptions, within certain limitations, are given 
for each fulltime job created above normal expected 
employment. 


For example: Assume that the X.Y. Corporation 
normally employed 1,000 employees. In 1947 (a post- 
war year) it employs 1,200 employees. For each addi- 
tional fulltime job it created; that is, for the 200 


additional jobs created by it; it would be entitled to a 


fixed percentage pay credit, which would permit a 
530 
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limited tax exemption against its federal normal income 
and surtaxes. 


Basis of Four Groups of Taxpayers 


The breakdown of taxpayer-employers into four 
groups is necessary, in order to determine what would 
constitute a fair employment record or basis for the 
particular employer concerned. For, it is only for jobs 
created, over and above its “normal employee basis” 
that the tax benefits herein proposed would be granted. 


Group I—Pre-War Group 


The first group of taxpayer-employers would con- 
sist of those corporations, partnerships and individual 
proprietorships in existence either beginning with, or 
prior to the year 1936. To determine Group I employ- 
ers’ normal employee basis, we would look to their 
average employee record for the five year period from 
1936 to 1940, inclusive. By computing the average 
number of fulltime employees employed by a com- 
pany in this group for this five year period, we would 
arrive at the normal employee basis for that particular 


company, for post-war tax credit purposes. 


Group II—1939-1940 Employers 


Companies which did not come into existence until 


1939 would ascribe, as their “base employment period,” 
the years 1939 and 1940. Their average number of 
employees for these two years would constitute their 
normal employee basis for post-war tax credit purposes. 


Group [1]—Wartime Employers 


On the assumption that those companies which were 
not actively established until 1941 served largely in 


activities either directly or indirectly associated with 
the war, the probability of abnormally high employ- 
ment records must be considered. With this factor in 
mind, this group of taxpayer-employers would be given 
a lower employee basis under the plan. After deter- 


mining the average number of employees a “War- 


time” employer employed for the period beginning on 


January 1, 1941 through the end of the war (either 
with Germany or with Japan, as legislated by Con- 


gress), we ascertain 75% of this average. This 75% 
of employment average then would comprise the normal 


employee basis for post-war tax credit purposes for 
Group III employers. 


Group 1V—New Employers 


Group IV would consist entirely of newly formed 
businesses. For the purpose of the post-war tax credit, 
only new enterprises, in a strictly understood sense, 
would fall within this group. Thus, successor com- 
panies would not be considered as new companies. 


Newly formed entities resulting from dissolutions 


would not be considered new companies. 
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A company which changed hands would not acquire 
a different normal employee basis merely by reason of 
the gift or sale. In the cases of consolidations or mer- 
gers, the combined normal employee basis experience 
of all the companies would have to be considered in 
arriving at the proper basis for the newly formed 
company. If, for example, Companies A, B and C, 
each having average employee records of 100 employees 
for their respective base employment periods, formed 
the A.B.C. Company, for the purpose of the tax exemp- 
tions herein suggested, the normal employee basis of the 
A.B.C. Company would be 300 employees. In such 
case, tax benefits would be granted only for fulltime 
jobs created in excess of 300. 


Abnormal Years 


In an endeavor to make the plan an equitable one, 
abnormal years of employment could be eliminated. 
This same privilege 
would exist in favor 
of both the Govern- 












EARNINGS AND HOURS OF ALL MANUFACTURING 


better. While high annual compensations to execu- 
tive, administrative, and professional employees are 
not to be discouraged, yet it is not in this sphere that 
the tax stimulus is urgently required. Rather, it is 
among low-paid bracket classes that fulltime employ- 
ment must be spread—the individuals who receive up 
to $4,000 a year. 


Extra Payroll Deductions 


To encourage employers to hire more persons of 
the low bracket class, additional payroll deductions 
resulting in tax savings would be given. For everv 
fulltime employee, employed by a taxpayer-employer 
in Groups I, II, or III, over and above its normal 
employee basis, an additional pay credit of 50% of the 
total compensation (up to $4,000) actually paid to 
such employee would be allowed. This means that if 
employee Jones (an additional fulltime employee) was 
paid $4,000 for the tax- 
able year, his employer 
would be entitled to, 








ment and the employer- COMPANIES first, an expense deduc- 
ee —— for Passos a — in the yet of 
pon. ey had —? ihe Hourly Weekly Hours Worked $4,000, and, 7 
taxpayer had an abnor- Year _ Earnings Earnings per Week tax exemption up to 
mally high number of | 1936.................. 564 22.60 39.1 30% on $2,000 (the 50% 
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unusual circumstances— 
it took over the work of 
another firm temporarily 
inactive because of a fire 
—it would be entitled 
to relief. Such taxpayer- 


employer would be per- Annual 
mitted to eliminate the | Yet Average 
abnormal year in com- iso tha ae ak Soh toy peed 
puting its normal em- | 193g... 52/230 
ployee basis. I aciccatanioenciatck as 53,811 
Similar to those in- EEE PORN ky 54,308 
SR oe are cette 54,705 
stances under the Law i et 55 140 
where tax relief is Os 55,688 
sought based on the * * * 


facts presented, the bur- 
den would be on the 
taxpayer -employer to 
substantiate the abnor- 
mality of employment 
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employment period. Par- 
ticular review would be 
required in the cases 
of Group II taxpayers, 
before permitting the 
elimination of a year, 
because these employers are limited, under the plan, 
to their 1939- 1940 employment experience. 

Because of particular conditions or circumstances, 
the employment record of an employer-taxpayer may 
have been abnormally low in one of its base employ- 
ment years. In such cases, the Treasury Department 
would be at liberty to eliminate the abnormally low 
year. In doing so, it would have to justify such 
affirmative action taken by it. 









* 
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Tax Savings 
Fundamentally, the proposed plan is advanced for 
the purpose of stimulating jobs. The more jobs, the 
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LABOR FORCE IN RELATION TO POPULATION 
10 YEARS OF AGE AND OVER 


(Expressed in Thousands) 


NATIONAL INCOME 
TOTAL NATIONAL INCOME 
(Expressed in Billions) 


Net Income by Distributive Share 





From—“The Economic Almanac 


The Conference Board Business Fact Book” 


$4,000 Limitation 


For the purposes of 
the 50% additional pay 
credit, the total annual 
compensation to any 
one employee would be 
limited to $4,000. Where 


29.58 
* 


40.6 








* * 


Population Labor Force 
10 Years of as % of 
Ageand Over Population 


105.754 49.4 employee Smith (an ad- 
106,818 49.3 ditional fulltime em- 
108,071 49.3 ployee) earned $10,000, 
aes = the additional credit al- 
111/699 49.0 lowed Smith’s employer 
112,703 48.9 would only be 50% of 
113,708 49.0 the first $4,000 paid to 
* * * Smith. 


The additional pay 
credits would be ap- 
plied individually, not 
collectively. If the XY 
Company created 10 
jobs, over its normal 
employee basis, five of 
which were $5,000 and 
five of which were 
$3,000 positions (total- 
ing $40,000), it could 
not take a full 50% 
additional pay credit 
on $40,000. Rather, for 
each $3,000 job, it would be entitled to an additional 
pay credit of 50%, or a total credit of $7,500, above the 
$15,000 it actually expended. For the five $5,000 jobs, 
it would receive additional pay credits, in each case, of 
50% of the first $4,000, or a total of $10,000. While, 
therefore, the total compensation paid for the 10 new 
jobs would be $40,000, the total additional pay credits 
granted, in this case, would be $17,500. 


Tax Credits Against Normal and Surtaxes—Up to 30% 


Taxpayer-employers creating jobs in excess of their 
normal employee basis, would only be permitted to 
consider the additional pay credits in the calculation 
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1941 1940 1932 1929 


96.9 776 40.0 83.3 


8.5 5.8 3.6 7.2 
15.8 12.0 4.8 13.6 
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of their normal income 
and surtaxes. The addi- 
tional pay credits would 
not be allowable for 
any other federal tax 
imposed. 

With few exceptions, 
taxpayer-employers will 
be faced with a minimum 
combined normal and 
surtax rate of 30% on 
their top net taxable income, in the post-war period. 
To the end that all taxpayer-employers, whether in 
the low or high surtax brackets, be treated in an 
equitable and non-discriminatory manner, the addi- 
tional pay credits, above referred to, would be limited 
in the amount of their exemption. These additional 
pay credits would be exempt only from the first 30% 
of the combined normal and surtax rates. With respect 
to that income which was determined to be subject to 
more than a 30% tax (normal income and surtax rates 
taken together), here again, the additional pay credits 
would only enjoy a total tax exemption of 30%, and 
the excess tax, based on the total tax rate (normal 
and surtax rates combined), would have to be paid. 


An example of the above would be as follows: 


The P Company, a sole proprietorship, created 10 
fulltime $3,000 jobs, over its normal employee basis, 
in 1947 (a post-war year). Its total additional pay 
credit is 50% of each $3,000, multiplied by 10, or 
$15,000. This additional $15,000 would be exempt from 
normal income and surtaxes up to the first 30% of the 
P Company’s normal-tax net income. 

Without taking the additional pay credit of $15,000, 
assume the P Company’s total normal-tax net income 
is $20,000. Under the present tables, the combined 
normal income and surtax rates amount to 30% on 
taxable income not in excess of $8,000. Thus, the 
first $8,000 of additional pay credit would be entirely 
exempt from normal income and surtaxes. All tax- 
able income over $8,000 would be subject to being 
taxed at the excess percentage rates which apply, 
less 30%. Thus, the normal-tax net income in excess 
of $8,000, and not in excess of $10,000, would be sub- 
ject to a 4% surtax, since the combined normal and 
surtax rates amount to 34%, and the first 30% of 
the combined rates, which would otherwise apply, 
would be waived. Normal-tax net income in excess 
of $10,000 and not in excess of $12,000, would be 
subject to an 8% surtax; the normal-tax net income 
in excess of $12,000 and not in excess of $14,000, 
would be subject to a 12% surtax. The normal-tax 
net income in excess of $14,000, up to $15,000 (the P 
Company case), would be subject to a 16% surtax. 





1936 1937 
10.03 11.11 


wea ...2. 


Percentage 
Survey of American Listed Corporations, 1936-41, reflecting 


Further Limitation 


Recognizing the possibility that many companies 
might enjoy little or no profit in a post-war year, not- 
withstanding the fact that they have created jobs in 
excess of their normal employee basis, it is suggested 
that a “tax exemption limitation” be imposed. In no 
event would the taxpayer-employer’s tax exemption, 
based upon additional pay credits, be permitted to 
exceed 50% of such total normal income and surtaxes 
as would otherwise be due, were it not to receive the 
pay credit tax exemption. Furthermore, the pay credit 
tax exemption would only apply to the normal-tax net 
income flowing from the taxpayer-employer enter- 
prise. It would not concern itself with outside income 
of the taxpayer. 
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RETURN ON INVESTED CAPITAL 


(Net Profit Before Income Taxes as a Percent of 
Invested Capital) 


1938 1939 1940 1941 


59 manufacturing groups and 878 corporations. 
rities and Exchange Commission Compilation. 





If, in the P Company 
case above cited, the 
total income and sur- 
taxes for the year 1947, 
attributable to its nor- 
mal-tax net income, 
amounted to $8,000 
(without the benefit of 
the additional pay credit 
tax exemption), based 
upon the 50% tax ex- 
emption limitation, the tax exemption could not exceed 
$4,000. Were it not for this limitation of exemption, 
noting that the P Company had an additional pay 
credit of $15,000, it would have been entitled to a tax 
exemption of 30% of this amount, or $4,000. 


5.07 8.26 12.27 20.41 


From—-Secu- 


Different Taxpayer Entities 


A—Sole Proprietorship—The example of the sole 
proprietorship has been discussed in detail through 
the illustration of the P Company. Repetitiously, it is 
stressed that for the additional pay credit tax exemp- 
tion purposes under the plan, a sole proprietor shall 
not be permitted to consider income other than that 
which he receives from the sole proprietorship. 

B—Partnerships—The same additional pay credits, 
subject to the same limitations as above outlined, 
would be allowed in the case of partnerships. With 
respect to this type of business enterprise, however, 
the pay credits would have to be apportioned among 
the partners in accordance with their respective pro- 
portionate rights to share in the profits of the part- 
nership. 

C—Corporations—In cognizance of the present normal 
income and surtaxes paid by corporations, it is herein 
proposed that (subject to the tax exemption limita- 
tions) in the case of corporate employers, additional 
pay credits up to $25,000 be entirely exempt from 
normal income and surtaxes. With respect to addi- 
tional pay credits in excess of $25,000, it is suggested 
that such excess be taxed at a combined normal 
income and surtax rate of 10%. Thus, a corporation 
with $100,000 additional pay credits (subject to the 
50% tax exemption limitation) would be entitled to a 
30% normal income and surtax exemption on the first 
$25,000 of said credits, and would pay combined normal 
income and surtaxes of 10% on the remaining $75,000. 


New Companies 


While every effort should be made in the post-war 
period to stimulate newly initiated business, observ- 
ing the present tremendous pent-up reservoir of sav- 
ings just itching to be spent, it is readily seen that 
many businesses will be established on the sheer 
optimism of prospect which is theirs. It would not 
seem necessary, therefore, to grant as liberal addi- 
tional pay credits tax exemptions to new companies. 
This is particularly true when we observe that in the 
case of established companies, the additional pay credits 
would only be given for jobs created in excess of the 
normal employee basis. With new companies, on the 
other hand, pay credits would have to be granted for 
all fulltime jobs created. Accordingly, it is herein pro- 
posed that reduced pay credits be given to newly 
founded enterprises. 

In a two-fold desire to encourage new activity, and 
at the same time be fair to taxpayer-employers as a 
whole, it is submitted that the additional pay credit 
for each employee employed by a new employer, be 
limited to 25% of such employee’s total annual com- 
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pensation, up to $4,000. Thus, if the Q.R. Company 
starts in business and hires 100 employees, earning 
$2,000 each, it will be entitled to an additional pay 
credit of 25% of $200,000, or $50,000. The same tax 
exemption, and tax exemption limitation, would pertain 
to the additional pay credits, in the case of new com- 
panies, as in the cases of Groups I, II and III tax- 
payer-employers. 


Each Tax Year on Its Own 


For the purpose of this “Proposed Post-War Em- 
ployment Tax Plan”, there would be no carry-overs 
and no carry-backs. Each taxable year would be con- 
sidered independently, based on the number of full- 
time (2,000 hour) jobs over the normal employee 
basis, existent during such tax year. This provision 
of the tax law could be perpetuated or discontinued, 
as Congress might deem expedient. The additional 
pay credits, tax exemptions, and/or tax exemption 
limitations herein referred to, could be varied, de- 
creased, or increased, as the exigencies of the situation 
demanded, in light of the then prevailing economic 
conditions and circumstances. The tax law would be 
effective for that twelve (12) month period imme- 
diately following the end of the war, either with 
Germany or Japan, or beginning with such date as 
would be determined by Congress, in light of the 
then national economic picture. 


Relief Provisions 


Notwithstanding an endeavor to treat all taxpayer- 
employers equitably, there will exist many individual 
situations comprising exceptions to the general rule. 
To meet these situations, it will be necessary to enact 
relief provisions in connection with the “Proposed 
Post-War Employment-Tax Plan.” 


Governmental Revenue Results 


It is not presumed that the additional pay credit 
tax exemption plan herein outlined, will constitute 
the controlling or even dominating factor which will 
motivate an established company to create more jobs, 
or a contemplating enterpriser to venture into busi- 
ness. It is hoped, however, that such plan might help 
weigh the decision to the favorable side of the scale 


where the questions of whether to expand or invest. 


are under consideration. If it is capable of accomp- 
lishing this, it will have done much. 


What then is the Government’s aspect? If such a 


post-war employment plan, or some similar plan, were -- 


to be adopted, how would these job-creating incentive 
tax benefits affect national tax revenue? 


A detailed response is not required to the foregoing 


questions. If the X.Y. Corporation creates 20 new 
fulltime jobs, and the Government were to thereby 
lose certain normal income and surtaxes, these sums 
will be more than regained. First, the 20 new employees 
will have to pay taxes on the compensation earned 
by them. Secondly, the monies paid out will flow back 
into the economic stream and once again be taxable 
in the hands of those who receive it. Finally, the 
resultant increase in our national income figures, through 
the general increase in employment, would invite 
greater spending generally, thereby further offsetting 
any possible financial loss to the Treasury. 

In substantiation of the above conclusions, see the 
statistics on page 531. Simultaneously, reference is 
made to enlightening information comprising a part 
of a 1939 Senate Report dealing with Incentive Taxa- 
tion, as offered by certain prominent Americans.* 
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Summary of Proposed Plan 
A. In Case of Individuals 
1. First ascertain normal employee basis. 


2. Then list each fulltime job in excess of the normal 


employee basis, showing total annual compensation 
paid each employee. 


3. Take additional pay credit of 50% (up to total 
pay of $4,000) in case of each new job, if taxpayer- 
employer in Groups I, II, or III, and of 25%, if in 
Group IV. 

4. Allow for 6% normal tax and up to 24% surtax 
exemption on the first $8,000 of normal-tax net income, 
(without benefit of any personal or other exemptions, 
or dependency credits). 

5. Calculate additional normal income and surtaxes 
at 4% due on normal-tax net income over $8,000, but 
not over $10,000; at 8%, on income over $10,000, but 
not over $12,000, etc. (based upon present surtax 
table), after first allowing credit for first 30% of: com- 
bined normal income and surtax rates). 


6. Calculate the normal income and surtaxes due, 
without the benefit of the additional pay credit of 
50%, for tax exemption limitation purposes. 


7. If total amount of income subject to 30% tax 
exemption is not more than 50% of the tax otherwise 
due, as calculated under No. 6 above, take credit for 
full 30% tax exemption. If such exemption exceeds 
50% of the tax otherwise determined 'to be due, then 


limit such exemption to 50% of such tax so otherwise 
determined. 





* EXCERPTS FROM SENATE REPORT: Referring to the tes- 
timony of Mr. Bernard Baruch, before a Special Committee of the 
United States Senate in 1938, Mr. Baruch is quoted to have said: 

“If it became clear tomorrow that America has definitely chosen 
her traditional profits system, forces would be released that would 
rapidly hasten recovery and reemployment. 

“There is a limit in laying burdens on an economy beyond which 
you get a less rather than greater return by reason of the multi- 
plicity of drains. It is called the law of diminishing return.”’ 

A quoted excerpt from a letter, dated November 13, 1938, written 
by Mr. H. W. Prentis, Jr., President, Armstrong Cork Co., Lan- 
caster, Pennsylvania, is as follows: 

“The principle of granting tax rewards to business firms that 
contribute materially to our general economic welfare has much 
to recommend it. Such rewards in my opinion should be based 
not only on profit sharing but on other beneficial industrial policies, 
and I am glad to see from your letter that your committee has 
that idea in mind.”’ 

In offering his studied opinion in connection with incentive taxa- 
tion, Mr., Alfred P. Sloan, Chairman, General Motors Corporation, 
stated: 

“I think, if we had enterprise taxation, and capitalized the laws 
of increasing returns, as we went down it would be a real help 
to business. I feel that the revenues of the Government would 
probably be increased and not decreased, and employment ‘and the 
productivity of industry would be stimulated as well.’’ 

“‘One of the extremely interesting phases: of the study on in- 
centive taxation in connection with the stabilizing of employment 
is taken from the testimony of Mr. Leo M. Cherne.”’ 

In referring to a survey made by the Tax Research Institute, 
and in discussing the advisability-of granting tax rewards to tax- 
payer-employers for remaining open in slack seasons, Mr. Cherne 
stated: i Sy Senn, a ithe 

“On the entire problem: of tax rewards: for. plant and equipment 
operating expenditures during slack seasons, 838 of the business 
organizations are in favor of the plan, as against 480 who are 
opposed. 

“This question is probably the enly question or one of the few 
questions in the entire survey which many organizations who have 
sought to speak for large group of employers have apparently been 
speaking accurately. To some extent though, the statistics in- 
cluded under this question are perhaps even more dramatic than 
those which have thus far been assumed by political or economic 
commentators.”’ 

Mr. T. I. Walsh, Technical Adviser of the Committee, on page 
#240 of the Report, very appropriately said that: 

“Tax rewards will not provide a panacea, -but it together with 
the concurrent refining of much of our Federal legislation, tax 
and otherwise, should prove an immeasurable aid to the regen- 
erating of confidence in the minds of capital.”” (Taken from: 
Report of the Sub-Committee of the Committee on Finance—United 
States Senate—Pursuant to S. Res. 215 (75th Congress)—Dealing 
with a Survey of Experiences in Profit Sharing and Possibilities 
of Incentive Taxation). ; 
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B. In Case of Corporations 


1 to 3. Take steps No. 1 to No. 3, inclusive, as above 
outlined under “A”. 

4. Observing the present normal and surtaxes on 
corporations, allow as tax exempt, for normal income 
and surtax purposes, the amount of all additional pay 
credits up to $25,000. 

5. Take step No. 6 as outlined under “A”. 

6. With respect to additional pay credits in excess 
of $25,000, tax at the rate of 10%. 


7. Follow same procedure under No. 7, Part “A” 
above. 


Definitions used in Plan 

“Normal Employee Basis”—Number of employees 
expected normally to be employed by taxpayer- 
employer. 

“Base Employment Period’”—Period looked to for 
determining “normal employee basis.” 

“Group I Taxpayer-Employers” — Taxpayer-em- 
ployers in existence prior to, or beginning with 1936, 


and whose base employment period is for the years 
1936 to 1940 inclusive. 









Federal Gasoline Tax Needs Post-war Attention 


“Group II Employers”—Companies beginning in 
1939—base employment period 1939 and 1940. 


“Group III Employers’—Companies begun in 1941 
and existing through war period. 


“Group IV Employers”—Bona fide newly-formed 
enterprises in post-war period. 

“Abnormal Years”—Years in which employment 
record abnormally high, or abnormally low. 


“Additional Pay Credit”—50% of total compensa- 
tion (up to $4,000) paid to additional full time employee. 


“Additional Pay Credit Tax Exemption”’—In the 
case of individuals: 30% of combined normal income 
and surtax rates. In the case of corporations: Up to 
$25,000 entirely exempt from normal income and sur- 
taxes. Additional credits in excess of $25,000 taxable 
at combined income and normal surtax rate of 10%. 


“Tax Exemption Limitation’—Exemption, based 
upon additional pay credits, limited to 50% of total 
normal income and surtaxes otherwise due. 


“Full Time Employees’—Persons employed for 
2,000 hours or more during taxable year. [The End] 


A digest of an editorial in the “Tax Economics Bulletin” 


| ‘HE federal gasoline tax represents one of the most glaring examples of a duplicating 
levy. All the states impose a tax on motor fuel with the rate in certain states ranging 
































































































































as high as 7 cents per gallon. In certain states some counties and cities also levy local 
gasoline taxes. The simple average of state taxes now amounts to 4.43 cents per gallon. 
When to this is added the federal tax of 1% cents per gallon, it means that the motor 
vehicle operator is paying the equivalent of a sales tax of more than 40 per cent on the 
retail value of the product. It is estimated by reliable authorities that in 1941 taxes paid 
on motor fuel were equivalent to about 75 per cent of the wholesale value of the product 
in that year. 

Including all the special taxes and fees at the local, state, and federal levels, which 
the highway users paid in the last peace year, the total reached the staggering figure of 
over $2,000,000,000. This was double the amount of special taxes and fees paid eight 
years earlier, and did not include income and other general taxes. The individual motorist 
before Pearl Harbor was paying over $30 per year in gasoline taxes. 

The federal tax, of course, is levied on all gasoline domestically consumed, no matter 
for what purpose. This means that gasoline consumers as a group are forced to make 
a special contributions to the general cost of government, over and above the amount 
they pay as general taxpayers. The motorists and other gasoline consumers have no 
special ability to pay taxes. Income statistics show that before the war the earning power 
of the average automobile owner ranged between $20 and $30 per week. The income of 
the other major consumers, notably the farmers, was correspondingly modest. 

Furthermore, gasoline should not be subject to discriminatory taxes because it is 
one of the most universally used commodities in the life of the nation. It enters either 
directly or indirectly into the cost of nearly every product, either at the point of produc- 
tion or distribution. For example, most of the livestock is moved by truck from farm to 
market, and most of the large cities receive the bulk of their milk supplies and other farm 
produce by this form of transportation. The federal tax on gasoline tends to increase 
substantially the carrying cost of these products, which in turn is reflected in the price 
to the consumer. 

Apart from its harmful effects on the general population, the federal gasoline tax 
has the additional serious drawback of impairing one of the major sources of state 
revenues and one which by established priority rightfully belongs to the states. When 
the federal government first entered the gasoline tax field in 1932, the tax was imposed 
strictly as a temporary emergency measure for general revenue producing purposes and 
has been repeatedly recognized as such by leading members of both the House and 
the Senate. 

The states strongly opposed the federal government’s invasion of their rightful field 
of taxation and more than half of them have since memorialized Congress to repeal the 
tax. Many local, state, and national organizations likewise have petitioned the federal 
government to relinquish this tax source. 

When victory is won and when a postwar tax bill is written, equity considerations 
alone point to the need for removal of this “temporary” tax from the federal tax structure. 
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HOW PUBLIC UTILITY RATES ARE AFFECTED 
BY FEDERAL WAR TAXES 


By MARVEL 


The author is an associate 
professor of economics at 
the University of California 
at Los Angeles. This article 
is based on a memorandum 
presented before the Cali- 
fornia State Railroad Com- 
mission m San Francisco 
pursuant to a motion of the 
Commission to inquire into 
the effect upon the rates and 
operating expense of public 
utilities of Federal war taxes 
on income accrued and paid 
by the utility. 


Wi: undertake to survey three major aspects of 





the question—“How Public Utility Rates Are 

Affected by Federal War Taxes”. These are, 
respectively, the fiscal, the railway economic, and the 
general economic phases of the problem. These are 
interrelated and interdependent. 


The Fiscal Aspects 


The fiscal aspects of the proposal to reduce utility 
rates by an amount sufficient to eliminate all or part 
of federal war taxes may be considered from the 
standpoints of theory, revenue, benefits, problems, 
and policy. 


The Theory 


Taxes are an expense incident to the provision of 
public utility service and as such under usual proce- 
dure would be covered in the rates charged the con- 
sumer. The courts and commissions generally have 
accepted and applied the broad rule that the item 
income tax is a legitimate expense to be considered 
in the setting of rates. The principle was confirmed 
by the Supreme Court in the Galveston and Georgia 
cases. The California Railroad Commission has con- 
sistently adhered to the rule except for some few de- 
partures a quarter century ago where extraordinary 
taxes were said to be involved. The Commission in 
certain decisions dating back to World War I held 
that the war taxes were not to be considered an 
expense. In at least two cases having to do with the 
current tax upon excess profits net income, some 
members of the present Commission have taken the 
same position. One is led to observe that in time 
extraordinary taxes become ordinary and normal. 
Where is the line logically to be drawn in the inclu- 
sion or exclusion of taxes as an operating expense? 
Pre-war II taxes apparently have been considered as 
proper expense items to be reflected in rates although 
they were as high or higher than War I taxes which 
on occasion were excluded. So long as we continue 
to tax corporate income at high rates and at the same 
time to subject corporate dividends to the full meas- 
ure of taxation, equitable treatment suggests that 


Utility Rates and War Taxes 






STOCKWELL 


income taxes to the corporation should be permissible 
as expense items to be covered in rates or prices. 

There is danger that the so-called excess profits tax 
—more precisely a tax upon excess profits net income 
as defined in the statute — may fall upon nominal 
rather than real excess profits. “The term,” says an 
April 1944 ‘Report of the Subcommittee on Taxation 
of the Railroad Committee for the Study of Trans- 
portation’, “connotes a certainty of determination 
which simply does not exist . . . While the taxpayer 
has the option of computing its credit either on the 
basis of invested capital or of average earnings, in 
many cases neither of these methods furnishes an 
adequate test for the measurement of true excess 
profits.”? A corporation, therefore, may be entitled 
to consideration because of a tax which has proved 
exceptionally burdensome. That consideration would 
appear in part at least in the form of the 14%% of 
excess profits net income which ultimately accrues to 
the corporation under the present tax law. The cor- 
poration would be deprived of this compensation if 
utility rates were adjusted downward to the extent 
of the aggregate of “federal war taxes.” 

A clear distinction should at all times be made 
between excessive profits, i. e., an unreasonably high 
return, and the “excess profits net income” as defined 
in the law. They are not synonymous terms. The 
term “excess profits net income” is defined in I. R. C., 
Sec. 711. The basic figure and the starting point is 
the “normal tax net income” employed in computing 
income tax for the taxable year. Under both the in- 
come credit and the invested capital credit methods 
of determining “excess profits net income” the com- 
putations are intricate. The taxpayer is given the 
advantage of various provisions for the correction of 
“abnormalities.” It is evident that “excess profits net 
income” is a carefully defined statutory concept and 
is quite unrelated to any implication concerning the 
receipt of profits which are indefensible or unjustifi- 
able. We are concerned not with a tax upon neces- 
sarily excessive profits but rather with one upon 
“excess profits net income” as defined in the statute. 

The California Commission presumably has here- 
tofore made no allowance in the utility rate structure 
for the present “federal war taxes” inasmuch as until 
such time as the volume of traffic increased and re- 
sulted in larger profits, no such taxes appeared which 
could or would have been reflected in higher rates. 
The rate structure remains where it was before the 
taxes emerged. Consequently, if rates are too high, 
and there are convincirig reasons for concluding that 
they are not too high under either present or pros- 
pective conditions, the explanation must lie elsewhere 
than in the tax situation, and the present taxes, there- 
fore, do not provide a sound basis for rate reductions. 
If the present. rates do not reflect or include these 
taxes, how can it be said that the consumer is burdened 

[Continued on page 558] 





1 Page 14 of the Report. 
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UCH confusion and uncertainty has attended 
M tax law practitioners regarding the proper 
year of accrual of amounts subsequently 
refunded or cancelled in a later year where the tax- 
payer finds himself in possession of an amount which 
may or may not be income. The E. B. Elliott decision 
attempted the establishment of some order and the 
founding of certain principles, but the effect of this 
case has suffered much diminution by later decided 
cases and enacted legislation. 

The question before the Court was whether or not 
that portion allocable to 1934 of a refund made to the 
petitioner in 1939 by the Florida Power & Light Com- 
pany was income to the petitioner in 1934. During the 
year 1934 the petitioner had paid to the Florida Power 
& Light Company a certain payment for electric cur- 
rent and deducted that amount from income as an 
expense of operation on its excess profits tax return 
for that year. 

The rate regulating electric current was subject to 
certain ordinances of the City of Miami, Florida, 
where the petitioner was located. These regulatory 
rates were contested by the Florida Power & Light 
Co., litigation ensued and lasted for several years and 
finally ended with a decision of the United States 
Supreme Court to the effect that the Electric Com- 
pany was subject to the regulatory rates of the City 
of Miami. 

As a result of the Light Company’s losing the case 
it was required to make a repayment to the petitioner. 
Part of the refund related to excessive lighting rate 
charges made by petitioners to the Company in the 
year 1934. The refund was made in 1939. The peti- 
tioner sought to have the refund allocated to the year 
1934 and its income for that year increased by that 
amount. The Commissioner of Internal Revenue sought 
to establish that the income should be reported by 
the taxpayer in the year that it was received. 


The taxpayer endeavored to have the income included 
in the earlier year because the statute of limitation had 
run against the Commissioner concerning any addi- 
tional income tax for the earlier year. 


After reviewing almost every case on the subject 
up to that time the Board of Tax Appeals, in a learned 
decision, concluded that the income of the earlier year 
should not be adjusted but that the refund should be 


included in the later year when it was actually received. 
The Court said: 


“We think it clear that, despite some apparent departures 
from it, the rule to be drawn from our decisions is that all 
refunds of paid taxes are to be adjusted to the years in which 
the taxes were paid and deductions claimed, as the best method 
to reflect income; the only proper departure from the rule of 
adjustment of the refund in the years of payment is where the 
statute of limitations or some other consideration has made it 
impossible. In such cases it is obviously inequitable to allow 
the taxpayer the unjust enrichment which would result and 
the refund must then be treated as income in the year of receipt. 
See Block’s Estate, supra. 


We are of the opinion that the rates exacted by the public 
utility company here were provisionally valid obligations, just 
as they would have been if enforced under a statute properly 
enacted but later held unconstitutional, and as such they 
justified the deduction of the amounts accrued and paid under 
them in the prior years. To the extent that these deductions 
may be adjusted in the light of our present knowledge of the 
invalidity of the rates and the consequent refund, this should 
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WHITTLING DOWN THE ELLIOTT CASE 


By VICTOR R. WOLDER 





be done; but where the statute of limitations sets up a bar to 
such correction, the refund for those years must be treated as 
income when received.” 

After the Elliott case a host of decisions followed. 
Some cases cited the earlier case by name. In other 
cases the facts and the law set forth in the Elliott case 
were hotly contested in the briefs between the tax- 
payers and the Commissioner of Internal Revenue, 
but not referred to in the cross opinion. The varia- 
tions of the rule of the case were attempted some- 
times with success and sometimes not. 

Usually the decisions of the court that followed 
were sound. Occasionally a decision would stray from 
the beaten track. 

Many problems arose; taxation was not on an annual 
basis, the financial condition of many taxpayers was 
made uncertain ; earlier years could be opened by rea- 
son of factual situations occurring in later years, fac- 
tual situations unknown to exist, in the earlier years. 
The Elliott case did not answer all questions. It was 
not appealed. 

Some of the more important cases which followed 
dealing with the subject matter of the Elliott case or 
expanding, modifying, incorporating or explaining 
will be analyzed. There are a few cases decided before 
the Elliott case which are also noted because they are 
important adjuncts to the law. The Elliott case was 
decided on September 12, 1941. 


The cases and authorities primarily covered by this 
article are: 


1. Commissioner v. Central United National Bank, 99 
F. (2) 568, C. C. A. 6th, 21 AFTR 1161; affirm- 
ing 33 BTA 588 (NA) XV, 1 CB 28, November, 
1938 [38-2 ustc J 9562]. 

2. J. A. Dougherty’s Sons, Inc., 121 F. (2) 700, C. C. A. 
3rd, June 25, 1941, 27 AFTR 732, reversing 42 
BTA 892 [41-2 ustc { 9562]. 


3. Schwabacher Hardware Co., 45 BTA 699, 706, 
November 13, 1941 [CCH Dec. 12,166]. 


4. Budd International Corporation, 45 BTA 737, 754, 
November 19, 1941 [CCH Dec. 12,174]. 


5. Estate of David Davies, 126 F. (2) 294, C. C. A. 
6th, March 5th, 1942, 28 AFTR 1334, reversing 
42 BTA 965, certiorari denied, 317 U. S. 640, 
October 12, 1942 [42-1 ustc J 9320]. 


6. Ben Bimberg & Co., C. C. A. 2nd, March 2nd, 1942, 
126 F. (2) 412, 28 AFTR 1355, certiorari denied, 
317 U.S. 641, October 12, 1942 [42-1 ustc J 9329]. 


7. Zimmerman Steel Company, October 19, 1942, 
C.C.A. 8th, 130 F. (2) 1011, reversing 45 BTA 
1041 [42-2 ustc J 9697]. 


8. American Dental Company, No. 303 U. S. S. Ct., 
March 1, 1943, 318 U. S. 322, 30 AFTR 397, affirm- 
ing 128 F. (2) 254, 20 AFTR 495, reversing 44 
BTA 425 [43-1 ustc J 9318]. 


9. Pancoast Hotel Co., 2 TC 362, decided June 30, 
1943 [CCH Dec. 13,317]. 


10. :Pondfield Realty Co., September 15, 1943 [43-2 
ustc [9600]. . 
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12. 


13. 


14. 


15. 
16. 





Hoboken Land and Improvement Company, 46 
BTA 495, 504, NA — 1942 —, CB 24, affirmed 
C.C. A. 3rd, September 15, 1943 [43-2 ustc J 9595]. 


12. Frederick Godfry, et al.,T. C. Memo. Op., Dockets 
#112212-112213, September 20, 1943 [CCH Dec. 
13,498(M) ]. 


13. Dixie Pine Products Co. v. Commissioner, 45 BTA 
286, affirmed 134 F. (2) 273, C. C. A., March 5, 
1943), 30 AFTR 1119, affirmed 320 U. S. 516, 
January 3, 1944 [43-1 ustc J 9329]. 


14. Security Flour Mills Co., 135 F. (2) 165, 30 AFTR 
1404, C. C. A. 10th, affirmed 64 S. Ct. 596, Feb- 
ruary 28, 1944 [43-1 ustc J 9349]. 


15. I. T. 3635, I. R. B., 1944, No. 2. 


16. Manhattan Soap Company, Inc., 3 T. C. No. 38, 
March 22, 1944, Docket No. 182 [CCH Dec. 
13,825(M)]. 


17. Sec. 116, Revenue Act of 1942, (a) (9)—as added 
by Revenue Act of 1942. 


Central United National Bank Company 


In this case the taxpayer kept its books and filed its 
returns on the accrual basis and claimed as deduction 
for the calendar years 1928, 1929, and 1930 certain very 
large amounts of personal property taxes charged 
against it. Later on, taxpayer brought a suit against 
the County Treasurer restraining him from collecting 
these taxes and while the suit was still pending and 
before the legality of the taxes was sustained a com- 
promise settlement was made by the taxpayer, by 
payment of a sum substantially less than the taxes 
originally assessed. This settlement and compromise 
was made in 1932. The Commissioner of Internal 
Revenue claimed that because of the settlement made 
in 1932 the taxpayer’s return for the years 1929 and 
1930 should be readjusted so as to allow only the 
actual amount of taxes which the taxpayer paid as 
finally determined by the settlement and compromise 
that was made in 1932. The then Board of Tax Appeals 
decision was affirmed by the circuit court of appeals 
for the sixth circuit, which likewise agreed that the 
Commissioner’s position was wrong and that he could 
not readjust the income in the earlier years although 
they were still open. 

“Whether the Commigsioner’s action was proper is the ques- 


tion here. We concur in the conclusion of the Board that 
it was not. 

Petitioner insists that his action was authorized because the 
result more clearly reflected respondent’s income for the years 
involved. See United States v. Anderson, 269 U. S. 422, 46S. Ct. 
131, 70 L. Ed. 347. But the difficulty is that before the end 
of the taxable year 1929 and 1930, all the events which rendered 
respondent liable for the full amount of the taxes claimed as 
deductions had occurred. United States v. Anderson, supra; 
Hoenig v. Huntington National Bank; Bauer Bros. v. Comm., 
6 Cir., 46 F. 2nd 875. The taxes were valid obligations and 
correct and certain valid obligations and correct and certain 
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in amounts and had been properly assessed; and respondent 
was entitled to accrue them and to take the deductions therefor 
under the Revenue Act of 1928, Ch. 852, Sec. 23, 45 Stat. 791, 
quoted above. The fact that it thereafter brought suit to 
restrain the collection of the taxes in no wise affected their 
validity or its legal obligations to pay them. 

In 1932 respondent effected a compromise payment of its 
taxes for 1929 and 1930, in an amount much less than their face 
value; but we find nothing in this fact to authorize a propor- 
tionate scaling down of the deductions to which it was entitled 
under the law for those years. ‘The natural and logical proce- 
dure in such a situation would be to require respondent to 
return the savings as income in the year in which they were 
effected and this it did. See North American Oil Consolidated v. 
poly 286 U. S. 417,52 S. Ct. 613; 76: L.. Bd. 1997 43 este 
{ 943).” 


The conclusion of the Central United Bank case 
seems as sound today as it did when the decision was 
handed down, but further reference to this decision 
will be made later. This case was fully considered by 
the court in the Elliott case. 


In writing for the United States Board of Tax 
Appeals, Judge Kern said on pages 92 and 93 of 45 BTA: 


“A concluding word will dispose of Commissioner v. Central 
United National Bank, 99 Fed. (2d) 568, thought in M & N Cigar 
Manufacturers, Inc., supra, to support the view that any refund 
of an amount previously paid and claimed as a deduction con- 
stitutes income in the year of the refund regardless of whether 
the statute of limitations may bar readjustment of the tax for 
the year in which the deduction has been claimed. Examination 
of the peculiar facts of that case will show that it stands for 
no such doctrine. There a taxpayer enjoined the collection 
of personal property taxes by a county treasurer and decision 
on its case was deferred until decision of a parallel case. That 
decision proved favorable to the taxpayer, but appeal was taken 
by the county tax authority. Before that case was finally 
decided, however, the taxpayer in the principal case reached 
a compromise with the county treasurer which was made the 
basis of the court’s decree in another suit by the same taxpayer, 
and of the same nature, under which the taxpayer in 1932 paid 
for taxes for the years 1928, 1929, and 1930 amounts consider- 
ably less than those originally claimed by the county and taken 
as deductions from Federal income in the taxpayer’s return 
to the Commissioner. The Circuit Court reversed the District 
Court in the parallel case, and thereupon the principal taxpayer 
reported as income in 1932 the amount it had saved by com- 
promise, or put otherwise, the difference between the deductions 
allowed it in prior years and the sum actually paid in 1932. 
The Commissioner contended, however, that its income for 
1929 and 1930 should be adjusted. We overruled him and the 
Circuit Court affirmed. 

The rationale of the Circuit Court’s opinion is that the deduc- 
tions for prior years were closed because ‘all the events which 
rendered respondent (taxpayer) liable for the full amount of 
the taxes claimed had occurred,’ citing United States v. Ander- 
son, 269 U. S. 422. The Court points out that the taxes were 
valid obligations and distinguishes the decisions of three other 
circuits on the ground that in those cases the tax was erro- 
neously assessed and the deduction could not therefore be 
legally taken. Inland Products v. Blair, 31 Fed. (2d) 867; Leach 
v. Commissioner, 50 Fed. (2d) 371; Bergan v. Commissioner, 
80 Fed. (2d) 89. This is a valid distinction, with the qualifi- 
cation we have already pointed out that even an unconstitu- 
tional statute has a provisional validity for tax purposes until 
otherwise construed by the Supreme Court, but it certainly 
does not justify the generalization sometimes drawn from 
these invalid tax cases that the refund of every valid tax will 
constitute income in the year of the refund; and it may be 
doubted whether the Court so meant it. It should be noted 
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that the taxpayer had effected a compromise with the local tax 
officers while litigation was still pending in 1932. In other 
words, he drove a bargain while the judicial outcome was still 
in doubt and by this agreement made a saving. The funda- 
mental premise of the compromise can be regarded only in the 
light of a new transaction taking place in 1932, which, instead 
of bearing a definite relation to the validity of the tax and its 
refund in case of invalidity, put those questions out of consid- 
eration altogether. There was no reason for relating back 
to the original deduction here and the court properly disre- 
garded it. In the circumstances the Circuit Court treated the 
new transaction, divorced as it was from the original deduction 
or later possible refunds, as single in itself, and, since it resulted 
in a gain to the taxpayer in the year in which it was effected, 
taxed the gain when made. 

Obviously, then, Commissioner v. Central United National 
Bank, supra, is not in conflict with the view which we take of 
the instant case; and the course of our decisions is clear. 

Reviewed by the Board.” 


James A. Dougherty’s Sons, Inc. 


In the James A. Dougherty’s Sons, Inc. case the tax- 
payer deducted on the accrual basis in the years 1935, 
1936 and 1937 Pennsylvania state floor taxes. The tax- 
payer contested the payment of the tax on the ground 
of unconstitutionality. The tax was never ultimately 
paid because the law creating such tax was declared 
unconstitutional by the supreme court of the state 
of Pennsylvania in another case in 1938. The Com- 
missioner sought to disallow the deduction for the 
floor tax accrual by taxpayer in the years 1935, 1936 
and 1937, and to assess deficiencies for such years. It 
was taxpayers’ position, however, that all the facts 
giving rise to liability was definitely in effect in the 
years of accrual and that what transpired in the year 
1938 did not reopen the earlier year. The court held: 

“It is our opinion that, notwithstanding the later determined 
unconstitutionality of the Pennsylvania Floor Tax Act, the tax 
levies made pursuant thereto for the years 1935, 1936 and 1937 
imposed upon the taxpayer a liability for each of the years 
in question which it was its duty to pay or accrue within the 
respective taxable years. All of the events imposing the tax 
occurred in each of the several years for which deduction is 


claimed. 
a * * * * 

From what we have said, it follows that the accruals for 
Pennsylvania floor taxes made by the taxpayer in the years 
1935, 1936 and 1937 were proper when made, as such, were 
deductible from gross income in the respective taxable years 
under Sec. 23 (c) of the Revenue Acts of 1934 and 1936. The 
Commissioner’s deficiency assessment based on his disallow- 
ance of the deductions were, therefore, in error. 


The decision of the Board of Tax Appeals is reversed.” 

The rule laid down in the J. A. Dougherty’s Sons, Inc. 
case was subsequently overruled by the United States 
Supreme Court in the Dixie Pine Products Co. case. 





Schwabacher Hardware Co. 


In the Schwabacher Hardware Co. case the issue was 
whether or not the petitioner was entitled to a deduc- 
tion for the tax year 1937 for amount embezzled from 
it during said year, for which the taxpayer received a 
‘reimbursement from the surety in 1940. The embez- 
zlements were first discovered in 1939, and it asserted 
a claim against the surety in that year. The taxpayer 
contended that the amount embezzled in the taxable 
year was deductible since the surety did not reim- 
burse it for its loss until a date after that year. The 
Commissioner of Internal Revenue contended that 
the deduction for such losses by embezzlement in the 
taxable year should be reduced to the extent that 
losses were compensated by insurance notwithstand- 
ing that such compensation occurred in a taxable year 
subsequent to that of the embezzlement. After giving 
due consideration to the fact the court held for the 
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Commissioner and said that a readjustment may be 
made in the earlier year. Mr. Justice Hill, writing for 
the tax appeal said at pages 705 and 706 in 45 BTA: 

“Petitioner relies upon the case of Cahn v. Commissioner, 
92 Fed. (2d) 674, in which the Circuit Court of Appeals for 
the Ninth Circuit held that a loss for jewelry stolen in the 
taxable year was deductible in toto in the taxable year, even 
though a claim against an insurance company for reimburse- 
ment of the loss was compromised, and the amount agreed 
upon paid, in the following year. That case was apparently 
presented and decided on the narrow question of whether the 
claim against the insurance company for loss by theft was 
accruable in the taxable year in which the loss occurred. 

“The Court held, on the facts there, that the claim was not 
so accruable and that hence the loss was not “compensated for 
by insurance or otherwise” in the taxable year. That question 
is not involved in the consideration of our decision here. 

In the instant case we hold for respondent upon the principle 
that deductions of a taxable year before us may be adjusted 
to reflect a later refund or reimbursement, even though such 
refund or reimbursement may occur after the taxable year 
involved. E. B. Elliott Co., 45 B. T. A. 82, and cases therein cited.” 

Personally I think that the decision in the Schwa- 
bacher case is both good and bad, depending on addi- 
tional facts. Standing alone I do not believe that the 
court had before it sufficient facts on which to arrive 
at the conclusion it did reach. Nothing is said in the 
decision as to whether the taxpayer is on a cash basis, 
or on an accrual basis. The probabilities are that being 
a corporation it was on an accrual basis, but that is not 
specifically set forth in the decision. The taxpayer 
could not have taken its deduction for the embezzle- 
ment for the taxable year 1937 at the time that it 
made out its income tax returns for that year because 
taxpayer did not know of the fact of the embezzle- 
ment until some time late in 1939. If by the time tax- 
payer sought to assert the loss of the embezzlement it 
had already received reimbursement from the surety 
company then the court was probably correct in reach- 
ing its conclusion because of the facts which were in 
existence at the time the loss from the embezzlement 
was sought, the fact that there was no actual loss had 
already been established. On the other hand, if the 
taxpayer had initially known in 1937 of the loss and 
it was on an accrual basis and it had a right to recover 
against the surety company, then as an off-set to the 
embezzlement loss it should have accrued by way of 
income the right which it had to receive a recovery 
from the surety company, but, of course, if taxpayer 
had been on a cash basis then its mere right to receive 
from the surety company would not constitute income. 
On what must be read into the facts of the Schwabacher 

Hardware Co. case the decision seems to make logic 
and good law, but otherwise it is questionable. 


Budd International Corporation 


The Budd International Corporation case presents an- 
other interesting factual situation. In this case the 
question was, what was the proper amount of deduc- 
tion the taxpayer could take on its 1937 income tax 
return for capital stock tax purposes for the year 1937. 

Under the law of 1936, which was in force in 1937, 
the taxpayer was subject to and did accrue on its 
books before the end of the year 1937 a capital stock 
tax in the amount of $54,318 and it deducted that 
amount on its 1937 income tax return. In May of 1938 
the provision of the capital stock tax law was changed. 
Under this the petitioner’s capital stock tax was only 
$15,000 instead of $54,318 which it had accrued and 
deducted. The Commissioner then requested correc- 
tion of the deduction and a disallowance of the exces- 


sive $39,000. The court held for the Commissioner 
and said: 
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“There is no escape from the Commissioner’s position. A 
taxpayer may not deduct more than the correct amount of the 
tax, irrespective of the accounting method. He may not sup- 
port a deduction by making an incorrect accrual of an ex- 
cessive amount, even though he is unaware of the correct 
amount. Such an excessive accrual is only provisional. The 
question which might emerge from such a mistake as to the 
proper treatment of a subsequent refund of an excessive 
amount paid, has given rise to much discussion. See E. B. 
Elliott Co., 45 B. T. A. 82. But there is no doubt that a cor- 
rection of the original deduction when timely made while the 
determination of the correct tax for the original year is still 
in litigation, may properly be demanded and is not to be denied. 
The Commissioner’s affirmative claim is sustained.” 

Counsel believes that this decision by the court is 
not good law and that the viewpoint as expressed in 
the Manhattan Soap Company case, as hereinafter 
analyzed, more fully sets forth the proper determina- 
tion. It appears to be well established in the law that 
where a deduction is valid when taken and not in any 
way contested or declared unconstitutional, a liability 
should be properly accruable. If there is to be a con- 
test, such as where taxpayer asserts that the law is 
unconstitutional or seeks to take an excessive deduc- 
tion, or the tax imposed is excessive, then there may 
be a basis for adjustment in the earlier year if a sub- 
sequent determination is made that the lesser amount 
was properly deductible in the first instance, but 
where there is no contest and additional facts occur 
subsequent to the end of the accounting period, then 
the adjustment should be made in the later year and 
not in the earlier year. There is a wide distinction 
between a law being declared unconstitutional because 
in that case the liability which is initially imposed 
actually never existed at all, but where a valid con- 
stitutional law is in effect giving rights to a tax liabil- 
ity and at a later date such a law is repealed or 
changed so as to reduce the taxpayer’s initial liability 
or to wipe it out altogether, it does not in any way 
change the fact that at the close of the taxpayer’s 
earlier taxable year, all facts were actually in existence 
which gave rise to the liability. 


Estate of David Davies 


In the Davies Estate case the taxpayer, who was 
on an accrual basis, was subject to the processing 
tax proposed by the Agricultural Adjustment Act 
and in 1934 made accrual of such processing taxes 
on its books. It contested the taxes, however, by 
legal action. In January, 1936, the Supreme Court 
of the United States declared the Agricultural Ad- 
justment Act unconstitutional. The Commissioner 
sought to impose a deficiency by not allowing the 
accrual of the processing taxes for 1935. The circuit 
court of appeals for the 6th circuit, followed the 
decision of the J. A. Dougherty & Sons case and held 
that the deduction was proper for 1935. This case 
is the same as the Dougherty case except for the fact 
that in the Dougherty case it was a state processing 
tax which was involved, and in the Davies Estate case 
it was a federal processing tax involved. The law 
of this case, however, is now overruled by the Dixie 
Pine Products case. 


‘Ben Bimberg & Co. 


This case in some elements is very bad law. Its 
rationale disturbs clarification and certainty sought 
after by other tax laws. 

In effect the decision holds that where the tax- 
payer accrues a deduction in an earlier year and the 
law giving rise to the deduction is declared unconsti- 
tutional in a subsequent year, the Commissioner has 
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the right to make a readjustment in the earlier year; 
but if the statute of limitations has barred a reopen- 
ing of the earlier year, then the Commissioner may 
include in income, in the later year, the amount of 
refund in the year that it is received. 


The court reviewed decisions on the subject up to 
that time and showed that there is a conflict among 
them. It then goes on to say: 


“At first blush these decisions seem to conflict with the 
doctrine we have mentioned, but on reflection that turns out 
not to be so. It is true that the expiration of the period of 
limitation finally establishes the propriety of the deductions; 
but for that very reason the refund must be included as income 
in the year in which it is received. The taxpayer continues to 
insist upon retaining the profit of the deduction so long as he 
does not consent to a reopening of the assessment; and pat- 
ently he is not entitled to both deductions and exemption. Nor 
shall he be permitted to reopen it if he would, because that 
would give him an option to throw the item in whichever year 
would profit him more. However, when as here the refund 
is made before the statute has run, there is more plausibility 
in insisting upon the Commissioner’s reassessing the tax, 
because the result of not doing so is to give him a similar option 
to that which we deny the taxpayer. Are there just reasons 
for making a distinction in the Commissioner’s case and allow- 
ing him at his pleasure either to reassess the original tax, or 
to include the refund in the income for the later years. It 
seems to us that there are. By hypothesis the taxpayer con- 
tinues to insist upon the correctness of the deduction, just as 
he does when the statute has run in his favor. True, the refund 
is evidence that the tax refunded was not due when he paid it, 
and it is theoretically possible to argue that that should charge 
the Commissioner with the duty of scrutinizing the taxpayer’s 
earlier returns to see whether he has not deducted it and 
whether the statutory period has expired for reassessing his 
income for the year in which he has. It seems to me, however, 
that that is practically an inconvenient, if not impracticable 
burden to impose, especially since the taxpayer always has 
it in his power to consent to reassessment by bringing the 
refund to the Commissioner’s notice, as soon as he receives it. 
We need not say whether, if he does, he may compel the 
Commissioner to reassess the original tax, because here the 
taxpayer did nothing of the kind; it added a part of the refund 
to its income, reserving the balance for insufficient reasons. 
In such a situation the Commissioner should be permitted to 
take it at its word and treat the deduction as valid, correcting 
the amount added to the income so as to include all that was 
in fact received.” 


This reasoning by the court does not seem to be 
in accord with the decision of the United States 
Supreme Court in the Dixie Pine Products Co. One 
might also consider the rationale of the Supreme 
Court of the United States in the Virginia Hotels case. 


Zimmerman Steel Company 


The Zimmerman Steel Company case is one of the 
first to whittle deeply into the confusion created by 
the Elliott case and to dispel some of that confusion. 

In the Zimmerman Steel Company case the taxpayer 
owed one of its creditors some half million dollars 
evidenced by notes payable for advances made to it 
from 1921 to 1933 inclusive, plus interest accrued but 
not evidenced by the note amounting to another 
300,000 odd dollars. The last payment on the indebt- 
edness was made in 1929. At the end of 1935, 1936 
and 1937 the liabilities of the Zimmerman Steel Com- 
pany exceeded its assets in a substantial amount and 
its operations from 1923 to 1937 inclusive, except for 
1928, 1929 and 1930, resulted in that condition. 

The Zimmerman Steel Company’s creditor had no 
expectancy of ever being paid the interest that was 
due it for 1936 and 1937, and did not report the 
income on its tax return on the ground that it was 
uncollectible. The Zimmerman Steel Company had 
no expectancy of ever being able to pay the interest 
deductions for 1936 and 1937. It subsequently went 
into bankruptcy and never actually made the payment. 
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The Commissioner disallowed the interest deduc- 
tions for the years 1936 and 1937 on the ground that 
the taxpayer had no reasonable expectancy of ever 
paying the interest which had accrued. The board of 
tax appeal upheld the Commissioner, but the circuit 
court of appeals reversed him and said: 


“The Board of Appeals (45 BTA 1041) sustained the Com- 
missioner’s deficiency assessments for the tax years 1936 and 
1937, based upon the refusal of the Commissioner to allow the 
taxpayer deductions which it claimed on account of interest 
accrued upon its debt for those years as shown on its books 
kept on the accrual basis. The Board based its decision that 
the interest upon the taxpayer’s debt accruing during the years 
in question was not deductible under Revenue Act of 1936, 
C-690 Stat. 1648, Sec. 23, (b) upon the finding, which it deduced 
from the circumstances, that ‘there was no reasonable proba- 
bility that such interest (shown as accrued items on the tax- 
payer’s books) would ever be paid.’ 

“Tt is observed that ‘the rule is that a taxpayer on an accrual 
basis is not required to report as income on his return an 
amount which he may never receive’ and stating that ‘principles 
pertaining to the accrual of income should also be applied to 
deductions,’ it reached the conclusion that the obligations of 
the taxpayer to pay interest on its debt should not be deducted 
as ‘interest accrued within the taxable year on indebtedness’ 
within the intendment of the Statute, supra. The taxpayer 
asserts that the conclusion was erroneous and so presents the 
question which is for our determination. 

“That it is earnestly insisted for the Government that the 
conclusion of the Board was without error, it is admitted in the 
brief that there are no court decisions directly holding that an 
accrued item of expense may not be deducted when there is 
no reasonable expectancy that it will be paid. 

“Our own search has confirmed the admission. The law is 
that if a method of bookkeeping employed by a taxpayer does 
not clearly reflect income, the computation shall be made in 
accordance with such method as in the opinion of the Com- 
missioner does clearly reflect the income (Section 41), and 
the real facts, not forms of entry, must measure the tax. But 
where interest actually accrues on a debt of a taxpayer in a 
tax year, the Statute plainly says he may deduct it. That he 
has no intention or expectation of paying it, but must go into 
bankruptcy as this taxpayer was obliged to do, cannot of itself 
justify denial of deduction in computing the taxpayer’s net 
income. It is true that if a man’s gains at the end of a year 
consist of bad debts, he can have no net income to tax. But 
neither does he have such net income if the interest on what 
he owes amounts to more than he gains.” 


The Zimmerman Steel Company decision is sensible 
and good law and is one of the first cases to definitely 
establish the proposition that where a lawful uncon- 
tested liability is deducted in one year and facts arise 
in a subsequent year to establish that earlier deduc- 
tion is thereby discharged or never will be paid, a 
readjustment of the deduction in the earlier year is 
not to be made. It would be different if the deduction 
initially made were contested as to liability or as to 
amount. In such case there would not be a lawful 
uncontested liability in the earlier year, and in the 
event that the taxpayer’s position is ultimately sus- 
tained, in a later year, a readjustment can be made 
in the earlier year. No appeal was taken by the Gov- 
ernment from the ruling made in the Zimmerman 
Steel Company case. The Commissioner, however, 
has not formally acquiesced in the decision. It will 
appear, however, from the ruling made by the Com- 
missioner (IT 3635, IRB, 1944 #2) that the Commis- 
sioner presently is in accord with this decision. 


American Dental Company 


The American Dental Company case is a landmark 
in the law of income taxation. In this case the tax- 
payer was indebted to creditors for past due bills for 
merchandise. This indebtedness was represented 
by an interest bearing note. Interest on these notes 
had been accrued for years prior to 1937 and de- 
ducted from taxpayer’s income tax returns. In No- 
vember, 1936, the creditors agreed to cancel all the 
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interest accruing after January, 1932, and the can- 
cellation was noted on taxpayer’s books in December, 
1937. Further, too, the taxpayer was indebted for 
back rent from 1933. This back rent had been accrued 
as an expense in the sum of $15,298.00. Subsequently 
in 1937 this amount was compromised for the sum 
of $7,500.00. The Commissioner asserted a deficiency 
against the taxpayer on the ground that the indebted- 
ness cancelled constituted income. Taxpayer contested 
this on the ground that the debt that was cancelled 


was by way of a gift and that gifts did not constitute 
income. 


The Supreme Court of the United States upheld the 
taxpayer, saying that even though the creditors of 
taxpayer acted for purely business reasons and did 
not forgive the indebtedness for altruistic reasons or 
out of generosity, the cancellation of the indebted- 
ness was nevertheless gratuitous, as there was a re- 
lease to the debtor of something for nothing. This 
was sufficient, the Court said, to constitute a gift 
within the meaning of the law. 


“In the light of these views upon gain, profit and income, 
we must construe the meaning of the statutory exemption of 
gifts from gross income by Section 22 (b) (3). The broad 
import of gross income in Section 22 (a) admonishes us to 
be chary of extending any words of exemption beyond their 
plain meaning. Cf. Heiner v. Colonial Trust Co., 275 U. S. 232, 
235, 48 S. Ct. 65, 66, 72 L. Ed. 256; United Siates v. Stewart, 
311 U.S. 60, 63, 61 S. Ct. 102, 104, 85 L. Ed. 40. Gifts, however, 
as a generic word of broad connotation, taking coloration from 
the context of the particular statute in which it may appear. 
Its plain meaning in its present setting denotes, it seems to 
us, the receipt of financial advantages gratuitously. 

“The release of interest or the complete satisfaction of an 
indebtedness by partial payment by the voluntary act of the 
creditor is more akin to a reduction of sale price than to 
financial betterment through the purchase by a debtor of its 
bonds in an arm’s-length transaction. In this view, there is 
no substance in the Commissioner’s differentiation between a 
solvent or insolvent corporation or the taxation of income to 
the extent of assets freed from the claims of creditors by a 
gratuitous cancellation of indebtedness.” 


Pancoast Hotel Co. 


One of the view points stated in the American 
Dental Company case was, that an adjustment was 
more like a reduction of a purchase price and hence 
would not give rise to income. The viewpoint of the 
decision in the American Dental Company case was 
followed in the Pancoast Hotel Company case. In this 
case the taxpayer had deducted 8% interest for 8% 
years on bonds which the holders ultimately com- 
promised by agreeing to accept 4%. Despite tax- 
payer’s prior deduction of the larger interest rate 
from income, the tax court held that the cancellation 
was not taxable; that the amount saved constituted 
a gift, and it based its decision on the American Dental 
Co. case. The Commissioner urged that the taxpayer 
was estopped from denying that the amount saved 
constituted income. This the court held untenable. 
The same taxpayer also had agreed to purchase prop- 
erty and accrued 6% as owed on the debt for the 
purchase for some 10% years, and this accrual it 
deducted from income for tax purposes. Later the 
6% owed was compromised on the basis of 4%. The 
tax court held that the difference saved was not 
taxable and it based its decision on two grounds. 
One was that the saving constituted a gift under the 
American Dental Co. case, the second was that the 
payment of the lessor amount of interest constituted 
an adjustment of purchase price. In either case it 
held that although the taxpayer had deducted the 
larger amount of interest claimed in prior years for 
tax purposes and received tax benefit, it was not 
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estopped from asserting that the saving did not con- 
stitute income in the year of the compromise. 


Pondfield Realty Co. 


Whereas the American Dental Company case and 
the Pancoast Hotel Company case dealt with creditors 
who were at arms length with the taxpayer, the 
Pondfield Realty Company case related to a cancellation 
by a corporate taxpayer of salaries which it owed to 
its three chief stockholders. In that case the corpo- 
ration accrued on its books and deducted for income 
tax purposes in the year 1936 salaries totalling 
$3,750.00 in favor of its three chief stockholders. 

The result of this accrual and deduction for tax 
purposes was that the corporation showed a net loss 
of $2,792.59 and no tax was paid for that year. The 
three individuals did not include such salaries as 
income in their individual return for the year 1936. 
In 1939 the individuals forgave the obligation of the 
corporation to pay said salaries and the corporation 
was solvent in 1939. The corporation credited the 
$3,750.00 to its earned surplus account and did not 
include that amount in income in its 1939 return. 

The Commissioner added the amount of $3,750.00 
to petitioner’s income and determined a tax deficiency. 
The tax court in 1 TC 217 found in favor of the 
Commissioner. The circuit court of appeals reversed 
this however, saying: 

“Now come the parties to the above entitled proceeding by 
their respective attorneys and move the Court to docket the 
appeal and to reverse and remand the cause to the Tax Court 
of the United States for further proceedings pursuant to the 
decision of the Supreme Court in Helvering v. American Dental 
Co., decided March 1, 1943, 318 U. S. 322. 

The question is whether the taxpayer realized income from 
the gratuitous forgiveness in 1939 by officers of the taxpayer 
Company of salaries voted them in 1936, which amount the 
taxpayer being on an accrual basis, had accrued and deducted 
from income in 1936. A similar question was decided adversely 


to the Government by the Supreme Court of the United States 
in the American Dental Co. case. 

The record on appeal has been transmitted to this Court 
by the Clerk of the Tax Court of the United States but has 
not yet been printed. 

Approved and so ordered this 4th day of September, 1943, 
and let a mandate issue accordingly.” 


Hoboken Land and Improvement Co. 


This case at the time it was promulgated had some 
important issues which were then being hotly con- 
tested in the court. Much of the effect of the decision 
is mitigated by subsequent cases and by various pro- 
visions of the statute. 


In this case the taxpayer deducted on its 1933 and 
1934 returns a certain real estate tax. The taxpayer 
kept its books on an accrual basis. It subsequently 
protested the assessment of the real estate taxes on 
the ground of overvaluation, and subsequently in 
1935, the New Jersey board of tax appeals sustained 
the protest and reduced the assessment. This action 
by the New Jersey board of tax appeals was taken 
on a writ of certiorari to the Supreme Court of the 
state of New Jersey, and in November, 1936, it dis- 
charged the writ and thereby closed the case. 

The Commissioner assessed a deficiency against 
the taxpayer for the year 1936 to the extent of the 
accruals of real estate taxes which it deducted in 
1933, 1934, 1935, and which it ultimately did not have 
to pay because of its successful protestation. The 
taxpayer took the position that the Commissioner of 
Internal Revenue had the right to include in its 1936 
income the amount of deduction it took in prior 
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years for which it received tax benefits in prior years 


and where the statute of limitation or some other 
consideration makes the adjustment of the earlier 
year impossible. 

It was a fact in the case that during the year 1933 
taxpayer showed a net loss for which it did not 
receive any benefit from the real estate deduction of 
that year. The board of tax appeal overruled the 
position of the taxpayer and included all of the abated 
tax accrual as income in the year 1936. 

The tax benefit theory concerning accrued deduc- 
tions was to a partial extent enacted into statutory 
law under the Revenue Act of 1942. 


Frederick Godfry, et el 


In the Godfry case, the taxpayer deducted an ex- 
cise tax which was in dispute as to amount and lia- 
bility. In a later year it was settled for a lesser 
amount. The Commissioner then disallowed the 
amount deducted in the earlier year in excess of the 
amount for which settlement was made. Judge Arun- 
dell in writing for the tax court discussed the true 


- rule of law to be applied to the case and the main 


authorities on the subject, and came to the conclu- 
sion that if the amount of excise tax liability orig- 
inally deducted was in excess of the actual liability, 
then the amount of the excess of deduction in the 
early year can be readjusted and disallowed by the 
Commissioner in the event that the taxpayer had 
disputed the original deduction. But if the original 
deduction was not disputed in any way as to liability 
by the taxpayer and the amount deducted is the 
actual liability, then when settlement is made in a 
later year no adjustment can be made by the Com- 
missioner in the earlier year even though the statute 
of limitations has not run. Judge Arundell said in 
his decision in part: 

“There is nothing in the tax year to justify the accrual in 
the amount claimed by petitioners. The partnership, as sub- 
sequent events showed, was not liable for a tax in that amount, 
no tax had been assessed or formally demanded by the Gov- 
ernment, and the firm’s position was that it owed no such tax 
or, if any at all, only a minor portion of it. * * * But as to 
the total accrued in excess of the true liability, the only justifi- 
cation for it was that a deputy collector had advised the part- 
nership he was recommending the assessment. It so happens 
that this recommendation was erroneous and the efforts to 
collect the tax a mistake. These facts bring the case clearly 
within the rule of the authorities cited above (the cases cited 
include E B. Elliott Co., 45 BTA 286) and particularly Inland 
Products Co. v. Blair, and Dixie Pine Products Co. v. Commis- 
stoner. The case primarily relied upon by petitioners is Central 
United National Bank, 99 Fed. (2d) 568, is distinguishable from 
this line of cases, as the Court therein stated. The tax accrued 
there ‘turned out to be lawful, and the refund was a windfall 
to the taxpayer * * *. The Commissioner could not have 
cancelled the deduction and was limited to surcharging the 
income of the later year. Ben Bimberg & Co. v. Helvering.” 

The writer believes that the Godfry case embodies 
the essence of sound law and will discuss its princi- 
ples further under the summary of this article. 


Dixie Pine Products Company 


The Dixie Pine Products Company decision handed 
down by the Supreme Court in March, 1943, is very 
sound. It should be read carefully and studied by 
all. Tax practitioners should accept the case as a 
caution to be most careful in advice to clients. As 
sound as the case is it opens up new horizons for 
the Commissioner to disallow accruals by taxpayers. 
The. principle of the Dixie Pine Products Company 
case is to be read in conjunction with the Godfry case. 
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In this case the tax authorities of the state of Mis- 
Sissippi contended that the taxpayer was using a 
certain product and thereby subjected it to the state 
gasoline tax. The taxpayer paid the tax in 1936 but 
in the same year filed a suit in the state court, seeking 
a refund and claiming that it was not liable for the 
gasoline tax at all. In 1937 the company accrued 
this tax on its books and deducted it for income tax 
purposes for the year 1937. In 1938, however, tax- 
payer was successful in a suit in the state courts of 
Mississippi and established there that it was not 
liable for the gasoline tax at all and never should 
have been required to pay it. 


The Commissioner did not allow the accrual for 
the year 1937. The board of tax appeals upheld the 
Commissioner and the Supreme Court of the United 
States affirmed this in its decision as follows: 


“The sole question is whether the Commissioner was right in 
disallowing the deduction for the tax year 1937. The Board 
of Tax Appeals held that he was, and the Court below affirmed 
its decision. We took the case because of a conceded conflict 
in principle with decisions in other circuits. 

Section 23(c) of the Revenue Act of 1936 permits the de- 
duction from gross income of taxes paid or accrued within the 
taxabie year. Sections 41, 42, and 43 make provision for tax 
accounting on the accrual basis, where the taxpayer keeps 
his books on that principle, provided his method clearly reflects 
his income in any taxable year. 


The provisions of the Revenue Act of 1936 worked no sig- 
nificant change over earlier Acts respecting the permissible 
basis of calculating annual taxable income. The applicable 
principles of accounting on the accrual basis has been adduced 
and applied by the Board of Tax Appeals in numerous deci- 
sions. It has never been questioned that a taxpayer who 
accounts on the accrual basis may, and should, deduct from 
the gross income a liability which really accrues in the taxable 
year, all the events must occur in that year which fix the 
amount and the fact of the taxpayer’s liability for items of 
indebtedness deducted though not paid; and this cannot be 
the case where the liability is contingent and is contested by 
the taxpayer. Here the taxpayer was strenuously contesting 
liability in the Courts and, at the same time, deducting the 
amount of the tax, on the theory that the state’s exaction consti- 
tuted a fixed and certain liability. This it could not do. It 
must, in the circumstances, await the event of the State Court 
litigation and might claim a deduction only for the taxable 
year in which the liability for the tax was finally adjudicated.” 

The trouble that decisions such as Dixie Pine Com- 
pany case and Godfry case (sound as they are) will 
give to taxpayers is that if a taxpayer contests the 
amount or its liability for an expense which other- 
wise would be deductible it is apt to find the Com- 
missioner opposing taxpayer’s deducting accrual or 
payment of such contested amount. The Commis- 
sioner may insist that the taxpayer await a final 
determination as to whether its contest is right or 
wrong. If the taxpayer ultimately succeeds in its 
contest then it should not be allowed a deduction 
or accrual in the first place. If it does not succeed 
in its contest then we are apt to find the Commis- 
sioner taking a position that in the event the statute 
of limitations has run against the earlier year that 
taxpayer has lost his right to ever obtain a deduction 
for the item at any time. 


Security Flour Mills Co. 


The Security Flour Mills case deals with the ele- 
ment of compromise. A compromise is made in a year 
subsequent to an accrued deduction in an earlier year. 

In that case the taxpayer was subject to a process- 
ing tax levied under the Agricultural Adjustment Act, 
and during the year 1935 the taxpayer accrued on 
its books and deducted on its tax return certain of 
the processing tax for which it had become liable. 
In 1936 the Agricultural Adjustment Act was de- 
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clared unconstitutional, with the result that such 
taxes were never actually paid by the taxpayer. In 
the meantime the taxpayer had passed to others the 


processing tax levied by the Agricultural Adjustment 
Act. 


Congress, in the Revenue Act of 1936 made provi- 
sion for imposing an unjust enrichment tax arising 
out of the nonpayment of the processing tax, the 
burden of which had been shifted to others, and per- 
mitted certain compromise agreements to be made 
between taxpayers and the Commissioner in order 
to ascertain the correct and final tax liability of the 
taxpayer. 


Such a compromise agreement was entered into 
between the taxpayer and the Commissioner in a 
year subsequent to 1935, affecting deductions taken 
by the taxpayer in the year 1935, and after the com- 
promise was entered into, the Commissioner sought 
to restore to the income of 1935, the amount which 
taxpayer in that year had deducted on account of 
the processing taxes, but which it eventually did not 
pay by reason of the compromise. The court held 
that no adjustment could be made in the income of 
a taxpayer for the year 1935, even though that year 


was not barred by the statute of limitations. The 
court said: 


“Title III of the Revenue Act of 1936, 49 Stat. 1648, imposes 
a tax on unjust enrichment arising out of the non-payment 
of processing taxes, the burden of which has been shifted to 
others; and Title III authorizes refunds for amounts paid 
as processing taxes. Section 506 of Title III provides that 
one who is liable for unjust enrichment taxes and who also 
has a claim for an amount paid as processing taxes may apply 
to the Commissioner for an adjustment of the two together; 
that the Commissioner may in his discretion consider them in 
that manner; that he may enter into a written agreement with 
the person for the settlement of the case by payment or refund 
as may be specified in the agreement; and that the agreement 
shall be final settlement of the liability for taxes and of the 
claim for refund, except in cases of fraud, malfeasance, or 
misrepresentation of material fact. The taxpayer filed a claim 
for refund of amounts paid as processing taxes. * * * The 
Commissioner and the taxpayer proceeded under Section 506 
and reached a settlement of liability for unjust enrichment 
taxes and of the claim for refund. The signed agreement 
provided that the whole matter should be finally settled by 
the taxpayer making payment of $16,405.33 and that amount 
was paid. The Board found that the computation made in 
connection with the agreement disclosed a net unjust enrich- 
ment tax liability for 1935, 1936 and 1937 of $36,880.21, a refund 
due of $20,474.88 and a net tax payable of $16,405.33, of which 
$2,649.25 appertained to a refund of processing taxes for 1935 
and was allowed by the Commissioner in determining the defi- 
ciency. The Board concluded that such sum should be 
restored to income for the year 1935; and the taxpayer per- 
fected a separate appeal from that part of the decision. 

The question calls for little discussion. Section 506 is clear 
mandate that an agreement entered into under its provisions 
shall be and constitute a final settlement of the liability for the 
tax and the claim for refund, unless there was a fraud, mal- 
feasance or misrepresentation of a material fact in connection 
with its execution. There is no suggestion that any lack of 
good faith occurred in connection with the execution of this 
agreement. The contract was a final settlement. And in view 
of the plain language of the statute, we fail to see any warrant 
for going behind it, and restoring to income for 1935 any item 


or sum which was taken into consideration in reaching the 
settlement.” 


Manhattan Soap Company 


In the Manhattan Soap Company case the company 
accrued in 1938 certain manufacturer’s excess and oil 
processing taxes amounting to $102,000. At that time 
it had no reasonable expectancy of being pres- 
ently able to pay the amount of the accrual. In 1939 
the taxpayer and the United States Government 
compromised an outstanding liability to the com- 
pany of $319,255, representing accrued manufacturer’s 
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excess and oil processing taxes, which included the 
$102,000 item. The total payment made by the tax- 
payer to the government to cancel this entire lia- 
bility of $319,255 was $35,000. Taxpayer never 
disputed the original liability. 

The Commissioner assessed a deficiency for the 
year 1938 by not allowing the entire $102,000 as a 
proper deduction. His reason for doing so was that 
taxpayer did not have any reasonable expectancy at 
that time of ever being able to pay the $102,000 to the 
United States Government. 

The taxpayer contended that the compromise re- 
sulted in a forgiveness of debt and was not taxable 
under the doctrine of the American Dental Company 
case. 

In its decision, upholding the contention of the 
taxpayer, the court did not make any adjustment in 
taxpayer’s income for the year 1938, although it was 
still open. The court said: 

“In the situation before us we find that all of the events 
which rendered the company liable for the payment of the 
1938 taxes and interest occurred within that year. See United 
States v. Anderson, 269 U. S. 422. The taxes and interest were 
definite, correct and valid obligations, and the company was 
entitled to accrue them on its books during 1938. Dixie Pine 
Products Co. v. Commissioner, 64 S. Ct. 364; Security Flour Mills 
Co. v. Commissioner, — U. S. — (February 28, 1944). See 
I. T. 3635 I. R. B. 1944 No. 2 for Commissioner’s most recent 
ruling.” 

The court further held that the principle of the 
American Dental Company decision applied, and that 
no portion of the liability cancelled was reportable 
as income in the year 1939, the year that the cancel- 
lation of the indebtedness took place. 

“No distinction is made between the government and any 
other creditor. The respondent argues that the government 
can not make a ‘gift.’ Assuming that proposition to be true, 
it does not follow that the settlement made pursuant to statu- 
tory authority was not in the nature of a gift and was not 
‘akin to a reduction’ of the tax imposed. We believe that the 
basic principle of the American Dental Co. case is applicable to 
the situation before us. See Security Flour Mills Co. v. Com- 
misstoner, 135 Fed. (2d) 165, affirmed — U. S. — (February 28, 
1944).” 

The Manhattan Soap Company case was an interest- 
ing case because it differed from all other of the cases 
up to the time that the decision was made. It differed 
from the Central United Bank case in that in that case 
the taxes were compromised and were ultimately 
deemed to have been unconstitutional. 

It differed from the Ben Bimberg and Elliott cases 
in that the Manhattan Soap Company could have sub- 
sequently been able to pay the entire amount of the 
liability which it settled. 

It differed from the Ben Bimberg and Elliott cases 
in that the statute of limitations had not run against 
the adjustment in the earlier year. 

It differed from the Dixie Pine Products Company 
case in that it had not contested its liability for the 
amount of the taxes which had accrued. 

The decision was sound in all respects. 


Section 116 of the Revenue Act of 1942 


The decision’ of the Elliott case is further whittled 
by section 116 of the Revenue Act of 1942. This sec- 
tion amended section 22 (b) of the Internal Revenue 
Code and was made effective to cover all years begin- 
ning December 31, 1938. It provided that there was 
to be excluded from the gross income in any year, 
income attributable to the recovery of a bad debt. 
prior tax or delinquent amount theretofore deducted 
or accrued by a taxpayer, but for which taxpayer in 


Whittling Down the Elliott Case 


a prior taxable year received no tax benefit whatever 
by such deduction or accrual. The section 116 of the 
Revenue Act of 1942 defined the meaning of bad debt, 
prior taxes and delinquent account, as well as set 
forth an exact definition of the amount to be excluded 
from the gross income. By this section a taxpayer 
who took an accrual in a year when it had a loss in 
excess of the amount of the accrual would not be re- 
quired to include in his income in a later year any 
amount arising from a discharge or cancellation of the 
accrual. This would also apply to the recovery of pay- 
ment made by taxpayer in prior years where it received 
no tax benefit whatever for the payment. 


The Question of Solvency or Insolvency 


In considering the question of an adjustment made 
in a later year of an item deducted in an earlier year 
there is a long line of cases which say it is necessary 
to take into consideration the solvency or insolvency 
of the taxpayer immediately after the adjustment is 
made. Typical of these adjustments are compromises 
or cancellations of existing obligations. It appears 
that if after compromise or cancellation takes place 
the taxpayer is insolvent to the extent that it has no 
clear asset over and above all its existing obligations 
and liabilities, then no income arises. See Hyland 
Farm Corp., 42 BTA 314; Lakeland Grocery Co., 46 
BTA 289; Dallas Transfer & Terminal Warehouse Co., 
70 Fed. (2d) 95; Ernst Kern Co., 1 Tax Court 249; 
Manhattan Soap Company, 3 Tax Court No. 38. 


If a company is not insolvent after the compro- 
mise or cancellation taxable income does not neces- 
sarily arise even though clear assets may come into 
existence. American Dental Company case. 


Summary and Conclusion 


Thus, summarizing the foregoing, there are three 
primary questions to be considered: The first is: 
When may the original deduction be taken and how 
much. The second is: When may the original de- 
duction be readjusted in the early year. The third is: 
If the earlier year may not be readjusted, then to 
what extent, if any, is the readjusted accrual or re- 
fund income in the later year. 

The original deduction may usually be taken to 
the full amount of the taxpayers actual liability. If 
the liability is one which the taxpayer disputes and 
contests, then there is a question in the writer’s mind 
to the actual extent to which the deduction may be 
taken in the earliest year that the alleged liability 
may come into existence. 

Take for example a claim that is made against the 
taxpayer for salesmen’s commission. The taxpayer 
denies any liability and contests the claim most 
strenuously in a law suit. Why then should the tax- 
payer be allowed to take the accrual in the year that 
the claim is made against it, although it might ulti- 
mately be that the court sustained the claim of the 
salesmen. 

The viewpoint of the United States Supreme Court 
in the Dixie Pine Products Company case would seem 
to sustain this. The common practice, as a general 
rule would be to take the deduction in the earliest 
year. The reason for this is that if the taxpayer fails 
to take the deduction in the early year and later on 
the salesmen’s claim against it is sustained and the 
statute of limitation has run against its making a 
claim for refund for the earlier year, the Commis- 
sioner may take the position that the deduction should 
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have been taken in the earlier year and that taxpayer 
has lost its right to take the deduction at all. 

It does not seem to be any basic difference between 
a claim for salesmen’s commission or a liability for 
taxes. Dixie Pine Products Co. case. 

No readjustment may be made in the earlier year 
if the deduction by way of accrual year payment was 
constructed on an absolute, uncontested liability. 
This was clearly brought out in the Manhattan Soap 
Company case. , 

The fact that the statute of limitations had not 
barred an adjustment in the earlier year is immaterial. 
The fact that the ultimate readjustment in the later 
year primarily came about as the result of the tax- 
payer’s financial irresponsibility at the time that it 
made the accrual in the earlier year is immaterial. 
This point was before the Court in both the Manhattan 
Soap Company case and the Zimmerman Steel Com- 
pany case. Of course, if the taxpayer in any way con- 
tests or disputes the liability for which it makes an 
accrual payment in the earlier year, it is always sub- 
ject to a readjustment in the earlier year if it is not 
barred by the statute of limitations. The writer thinks 
that the best practice in a case where there is a lia- 
bility claimed against the taxpayer which the tax- 
payer contests, is to permit the taxpayer to take as a 
deduction a reasonable amount as a reserve against 
this liability. Such a reserve can be computed on the 
basis of advice by its counsel, accountant and others 
who have an intimate knowledge concerning the facts 
and law regarding the subject. 

It would result in an inequity to a taxpayer if it 
were not allowed to have any accrual or deduction 
whatever in the early year because that liability 
basically should be an off-set against the income of 
the year in which the liability actually arises. 


There is one other interesting point that the courts 
have not cleared to date, and that is where a taxpayer 
took a deduction for a tax, and in a later year the tax 
is declared unconstitutional. The taxpayer itself has 
not in any way contested the law or contested its own 
liability up to that time and without any action on 
its part, the taxpayer receives a refund of the tax 
paid. If the law is that taxation is on an annual basis 
it would seem that the taxpayer had made a mistake 
in the earlier year which is not subject to readjust- 
ment in the later year. This would seem to be especially 
true if the statute of limitations has barred the earlier 
year. 

It would-be different in an instance where a tax- 
payer has actually contested its liability some way. 

If the item relates to taxes, bad debts or delinquent 
accounts deducted or accrued in a prior year then 
under the amendment made under section 22 (b) of 
the Internal Revenue Act or section 116 of the Reve- 
nue Act of 1942 the item is automatically excluded 
from taxable income if the taxpayer did not receive 
any tax benefit in the year of taxation. There is, 
however, no law requiring a taxpayer who received 
a tax benefit by the deduction in the earlier year to 
automatically include it in income in the later year. 
Decided cases show that such a construction would 
be furthest from the fact. Each situation must be 
determined on its own facts. If the readjustment con- 
stitutes a gift such as in the American Dental Company 
case or is an item akin to a reduction of purchase 
price such as in the Frederick Godfry case or as a 
result of a cancellation where taxpayer is insolvent 
after the cancellation as well as before, no taxable 
income thereby comes into existence. 

Suffice it to say that the rule of the Elliott case can- 
not be taken for what it seems to be, but must be judged 
by the later decisions and legislative enactments. 

[The End] 


— Qi _ - 


Administration of Investments in the November Issue 


Dear Editor: 


_ Several corrections in my article in the November issue dealing with the administra- 
tion of investments should be noted and interested readers may want to make some note 


in their November issue. 


1. Page 508, Left Column, penultimate paragraph: To read as follows: 
“The ‘Earned Income’ credit at 10 per cent applies only to income actually earned 
such as salaries, wages, etc.” That one is “on” you! 
2. Page 509, Right Column, first paragraph: To read as follows: 
“Therefore, accrued interest to be purchased will be for the three-month period 
from April 1, 1942 to June 30, 1942, or one-fourth of a full year’s interest, i. e.. 
one-fourth of $2,000.00, or $500.00.” This one also is “on” you! 
3. Page 513, Right Column, “Cost Basis” for Determining Gain or Loss. Second para- 


graph. ADD: 


“For the purpose of determining loss, the basis is the value of the property at 
the time of the gift or the fair market value, whichever is lower.” 
This one is “on” me! The omitted portion of Sec. 113(a)2 got lost between the 


draft and the typescript. 


4. Page 512, Right Column, “Stock Dividends”, Third paragraph, to read as follows: 
“As an example, let us assume that a shareholder owns 100 shares of stock for 
which he paid $5,000.00, or $50.00 per share, and in due course he receives 10 
shares as a stock dividend which cost him nothing. He now owns 110 shares, 
the cost of which stands at $5,000.00, or $45.455 per share. If he should sell the 
110 shares for $60.00 per share, or $6,600.00 there would be a profit of $1,600.00. 
“If he sold the original 100 shares at $60.00 per share, or $6,000.00, the profit 
would be $1,454.50, as the cost of the 100 shares would stand at $4,545.50 (100 
shares at $45.455 per share). The remaining 10 shares (the stock dividend) 
would stand on the books at $454.50, and if they should be sold for $60.00 per 
share, or $600.00, the profit would be $145.50. The total profit on sale of the 
110 shares in this case would also be $1,600.00. 





[Continued on page 576] 
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ing Company Act has gained momentum. 


UPPLEMENT R, consisting of Sections 371, 372 
. and 373 of the Internal Revenue Code, specifies 
the extent to which gain or loss is not to be rec- 
ognized in cases where property is disposed of by sale 
or exchange, or received upon a distribution, in con- 
nection with transactions of members of public utility 
holding company systems complying with Section 
11(b) of the Public Utility Holding Company Act of 
1935, the so-called “death sentence”. It first appeared 
in the Revenue Act of 1938 and amendments made by 
the Revenue Act of 1942,) liberalized certain of its 
provisions, the most important change permitting 
certain sales of property for cash without the recog- 
nition of gain. While Supplement R has been in the 
law since 1938, it has not been of any immediate con- 
cern to tax practitioners until recently, due to the 
fact that compliance with the “death sentence” was 
deferred in the case of many public utility holding 
company systems. 


The first prerequisite for application of Supple- 
ment R, whether the transaction be a sale, exchange 
or distribution, is an order of the Securities and Ex- 
change Commission. In all cases, such order must 
recite? that the transaction is necessary or appro- 
priate to effectuate the provisions of Section 11(b) 
of the Public Utility Holding Company Act of 1935 
(U.S. C. Title 15, Sec. 79k(b)). (In certain cases, as 
pointed out later, the order must contain additional 
provisions.) Also, the order must specify and itemize 
the securities or properties which are the subject of 
the transaction. This requirement of itemization 
would appear to be satisfied if there is incorporated 
in the order a reference to a contract of sale or other 
document on file with the Commission containing a 
detailed description of the property. The second pre- 
requisite is that the sale, exchange or distribution be 
made in obedience to such order and be completed 
within the time prescribed therefor.* 


The basic purpose of Supplement R is to provide 
for the non-recognition of gain or loss in certain 
transactions that would be outside the purview of 
the general non-recognition provisions of Section 112. 
Inasmuch as death sentence transactions are compul- 
sory, Congress offered the additional non-recognition 
provisions as sugar coating for the bitter pill. Sup- 
plement R created new exceptions to the general rule 
of Section 112(a), which provides that the entire 
amount of the gain or loss from the disposition of 
property shall be recognized. These exceptions, as 
in the case of other exceptions and relief provisions 
in the law, will undoubtedly be strictly construed by 
the Bureau of Internal Revenue * and the courts, and 
the general principles of law with respect to tax 





1Sec. 171. 

21. R. C., See. 371(f) and 373(a). 
31. R.C., Sec. 371(f). 

“Id. 

5 Reg. 111, Sec. 29.371-1. 


Public Utility Reorganizations 


Public Utility Reorganizations 


By PAUL EDGAR SWARTZ 


The author is a member of the bar in New York and associ- 
ated with the firm of Satterlee and Warfield. He believes that 
Supplement R will be of increasing interest because compliance 
with the “death of sentence” clause of the Public Utility Hold- 






avoidance or evasion applied. As stated in the Senate 
Finance Committee report on the Revenue Bill of 
1938, “The doctrine enunciated by the Supreme Court 
in Gregory v. Helvering (1935) (293 U.S. 465), will 
be applicable to any transaction arising in the form 
of a simplification or integration of a holding-com- 
pany system notwithstanding any- order pertaining 
to the transaction which may be entered by the Se- 
curities and Exchange Commission.” 

As in the case of the provisions applicable to ordi- 
nary voluntary reorganizations, Supplement R is in- 
tended to result only in postponing the recognition 
of gain or loss; it is not intended to exempt accumu- 
lated appreciation from taxation for all time to come.® 


Four Types of Transactions 


Section 371 applies to the following four general 
types of transactions: 


(1) Exchanges of stock or securities in a regis- 
tered holding company * or a majority-owned subsidi- 
ary company for stock or securities—Section 371 (a) ; 

(2) Exchanges of property for property and sales 
of property for cash by a registered holding company 
or an associate company ® of a registered holding 
company—Section 371(b) ; 

(3) Distributions of stock or securities to a share- 
holder of a registered holding company or a majority- 
owned subsidiary company—Section 371(c) ; 

(4) Transfers of property between members of 
the same system group—Section 371(d). 


(1) and (3) apply principally to the stockholders and 
security holders, while (2) and (4) apply to the cor- 
porations. Each of the four types of transactions will 
be discussed below. 


Exchanges of Stock or Securities for 
Stock or Securities 


Section 371(a) relates to the non-recognition of 
gain or loss realized by a holder of stock or securities 
in a registered holding company or a majority-owned 
subsidiary company upon an éxchange of his holdings 
for other stock or securities. In order that there be 
no recognition of gain or loss, it is essential (a) that 
the exchange be made with the company which issued 
the stock or securities disposed of, or with a regis- 
tered holding company or a majority-owned subsidi- 
ary company, in the same holding company system 
with the issuing company; (b) that none of the stock 
or securities received on the exchange be nonexempt 


6 Reg. 111, Sec. 29.371-1. 

TA “registered holding company’”’ ts a holding company whose 
notification of registration has been received by the Securities and 
Exchange Commission and whose registration is still in effect under 
Sec. 5 of the Public Utility Holding Company Act of 1935. Reg. 
111, Sec. 29.373-1. ‘‘Majority-owned subsidiary company”’ is defined 
in Sec. 373(c). 

8 ‘‘Associate company”’ of a company is any company in the same 
holding company system with such company. Reg. 111, Sec. 29.373-1. 
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property ;* and (c) that the transferee corporation be 
acting in obedience to an order of the Securities and 
Exchange Commission directed to such corporation. 


The stock or securities received must be other than 
nonexempt property ‘defined in Section 373(e). In 
addition, such stock of securities, as well as the stock 
or securities given up in the exchange, must meet 
the definition of the’ term “stock or securities” in 
Section 373(f). This. term is defined as “shares of 
stock in any corporation, certificates of stock or inter- 
est in any corporation, notes, bonds, debentures, and 
evidences of indebtedfess (including any evidence of 
an interest in, or right to subscribe to, or purchase 
any of the foregoing)”. As thus defined, the term 
includes voting trust certificates and stock rights or 
warrants. Considering the definition of nonexempt 
property,’° it is clear that an exchange is not within 
Section 371(a) if obligations having a maturity of two 
years or less are received. On the other hand, since 
the definition of stock or securities in Section 373(f) 
makes no reference to the term of the obligations, 
it would appear that the surrender of short-term obli- 
gations in the exchange would not remove the trans- 
action from the ambit of Section 371(a).™ 


Stock or securities which may be received without 
the recognition of gain or loss are not limited to stock 
or securities in the corporation from which they are 
received.’ Thus, an exchange by a stockholder of a 
holding company of his holdings for new stock or 
securities of the holding company and stock or se- 
curities of an associate company, is within the pur- 
view of this section. 


With respect to exchanges in which other property 
is received in addition to the property permitted by 
Section 371(a) to be received without the recognition 
of gain, Section 371(e) provides rules similar to those 
contained in Sections 112(c) and (e) (the “boot” pro- 
visions applicable to Section 112 exchanges). Ac- 
cordingly, if money or other nonexempt property is 
received, the gain, if any, in an amount not in excess 
of the sum of such money and market value of the 
property, is recognized and in certain cases may be 
wholly, or partially, taxable as a dividend.” 

The basis of the new securities received in an ex- 
change coming within Section 371(a) is, as provided 
in Section 372(a)(1), the same as the basis of the 
securities exchanged. The latter section also sets 
forth the adjustment to be made to-the basis on 
account of money received and gain recognized. In 
short, the basis rules provided in Section 372(a) (1) 
are similar to those set forth in Section 113(a) (6) 
relating to tax-free exchanges generally. 





®TI. R. C., Sec. 373(e) defines ‘‘nonexempt property,’’ inter alia: 
Short-term obligations (including notes, drafts, bills of exchange, 
and bankers’ acceptances) having a maturity at the time of issu- 
ance of not exceeding twenty-four months, exclusive of days of 
grace. 

10 Td. 

11See Pinellas Ice and Cold Storage Company v. Comissioner, 
287 U. S. 462; Cortland Specialty Co, et al. v. Commissioner, 60 
F. (2d) 937, and L. & E. Stirn, Inc. v. Commissioner, 107 F. (2d) 
390, in which certain short-term obligations were held not to be 
“securities’’ as that tern is used in Section 112. However, the 
following extract from the Senate Finance Committee Report on 
the Revenue Bill of 1938 indicates that the cited decisions will not 
apply to Supplement R transactions: 

“In order to facilitate exchanges or distributions in furtherance 
of the policies of section 11(b) of the Public Utility Holding Com- 
pany Act of 1935, the term ‘stock or securities’ is given a broader 
meaning in section * * * [373(f)] than it possesses in connection 
with the reorganization provisions of section 112.’’ 

12 Reg. 111, Sec. 29.371-2. 

13 Reg. 111, Sec. 29.371-7. 
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Exchanges of Property for Property 
(Including Sales for Cash) 


Prior to the amendments made by the Revenue 
Act of 1942, Section 371(b) was applicable only to 
direct exchanges of property, e. g., exchange of a gen- 
erating plant for transmission lines.** As the integra- 
tion of holding company systems gained momentum 
it was found that in many instances direct exchanges 
of properties were not feasible and that other meth- 
ods, such as the sale of assets and the application of 
the proceeds to the purchase of other property or the 
retirement of debt, were necessary in order to comply 
with Section 11(b) of the Public Utility Holding 
Company Act. Consequently, Section 371(b) was 
broadened in scope so as to permit such sales without 
the recognition of gain. 

In addition to direct exchanges of physical prop- 
erties, other transactions coming within Section 
371(b), as amended, are sales by holding companies 
of securities of subsidiaries, and sales of property by 
subsidiaries. The sales referred to are sales to parties 
outside the system. Sales between members of the 
same system group are covered by Section 371(d) 
discussed below. 

Section 371(b) relates only to the non-recognition 
of gain and does not prohibit the deduction of losses.’ 

The prerequisites to the non-recognition of gain 
under Section 371(b) are: 


(a) Expenditure or investment of the sales pro- 
ceeds, or in the case of an exchange in which non- 
exempt property was received, an amount equivalent 
to the fair market value of such nonexempt property, 
in a manner required by the statute; 

(b) A reduction of the basis of the remaining as- 
sets of the selling company ;-and 

(c) An order of the Securities and Exchange 
Commission reciting that the sale and the expendi- 
ture or investment of proceeds are necessary or ap- 
propriate to the integration or simplification of the 
holding company system of which the transferor 
corporation is a member. 

In order to secure the relief afforded by Section 
371(b), the expenditure or investment referred to in 
(a) above must be made within 24 months of the 
sale or exchange. If the expenditure is not made by 
the close of the taxable year in which the transaction 
was consummated, the taxpayer should file with the 
return for such year an application to obtain the 
benefit of the 24-month period, and when requested 
by the Commissioner, execute a waiver of the statute 
of limitations and a bond in an amount not in excess 
of double the estimated income and excess profits 





% Registered holding company A is a member of holding com- 
pany system No. 1 which comprises an integrated utility system 
in region X, except for the fact that company A owns all of the 
voting stock of company B with transmission lines in region Y. 
Registered holding company C is a member of holding company 
system No. 2 which comprises an integrated utility system in 
region Y, except for the fact that company C owns all of the 
voting stock of operating company D with a generating plant and 
transmission lines in region X. Under Section 371(b), no gain is 
recognized to company B or to company D if, in obedience to 
appropriate orders of the Securities and Exchange Commission, 
the described operating properties are exchanged. 

18 If a loss is realized on the disposition of the property, Section 
371(b) does not apply. Unless the transaction is governed by other 
provisions of Supplement R, such as Section 371(d), recognition 
of the loss will be determined by the provisions of the Code out- 
side of Supplement R. Senate Finance Committee Report on the 
Revenue Bill of 1942, p. 161. Thus, in the case of a direct exchange 
of properties of a like kind on which a loss is realized, such loss 
would be non-recognized under Section 112(b)(1). Although Sec- 
tion 371(g) provides that if a transaction is within any of the 
provisions of Supplement R and may also be considered to be 
within Section 112, only Supplement R shall apply, the exchange 
referred to is not within Supplement R and therefore would be 
governed by the provisions of Section 112. 
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taxes which would be payable if the required expend- 
iture is not made within the time prescribed by the 
statute.*® 

What expenditure or investment is required by the 
statute? This requirement of the statute can be com- 
plied with in several ways. First, the proceeds may 
be expended for property (other than nonexempt 
property) :* for example, where an operating sub- 
sidiary sells part of its properties and uses the sales 
proceeds to acquire other physical properties. Sec- 
ond, the proceeds may be invested as a contribution 
to the capital or as paid-in surplus of another cor- 
poration :’® for example, where a holding company 
sells the securities of a subsidiary and contributes the 
proceeds to another subsidiary as a capital contribu- 
tion. Third, the proceeds may be used to redeem 
stock or retire indebtedness ;?® for example, where a 
holding company disposes of some of its investments 
in subsidiaries and the proceeds are distributed in 
cancellation or redemption of a whole or part of its 
stock (not acquired in the transaction) or are used 
to retire its bonds or other indebtedness represented 
by securities. Also, the assumption of a liability of 
the other party to the transaction is treated as an 
expenditure for property other than nonexempt property. 

If the amount expended or invested is less than the 
sales proceeds, then the gain, if any, is recognized 
to the extent of the unexpended portion of the pro- 
ceeds.”° 

Up to this point we have dealt only with the first 
prerequisite of the application of Section 371(b) : to wit, 
the expenditure or investment of the sales proceeds 
(or in the case of an exchange, the expenditure or 
investment of an amount equal to the market value 
of nonexempt property received in the exchange). 
The second requirement is the taxpayer’s consent 
to a reduction of the basis of its property in accord- 
ance with Section 372(a)(2) by the amount of the 
non-recognized gain.”* Such consent is made in du- 
plicate on Form 982A and filed with the return for 
the taxable year in which the sale occurs. The vari- 
ous categories of property, the bases of which are to 
be reduced and the order in which they are to be 
selected, are set forth in Section 372(a)(2). The first 
class of property mentioned in the statute is deprecia- 
ble property. Thus, if the taxpayer has any property 
of a character subject to the allowance for deprecia- 
tion under Section 23(1), it would be necessary to 
reduce the basis of that property before reducing the 
basis of other property. Included in this class (as 
well as in the other classes of property enumerated 
in the statute) is not only property owned by the 
taxpayer immediately after the sale or exchange, but 
also property acquired within 24 months after such 
sale or exchange by the expenditure or investment 
referred to above. As to the property in the hands 
of the taxpayer immediately after the sale or exchange, 
the time of reduction is the day of the sale or ex- 
change; in all other cases, the time of reduction is 
the date of acquisition of the property. In addition 
to depreciable property, the statute lists six other 
categories of property, the bases of which are to be 
reduced in the order stated. They are: property with 
respect to which 5-year amortization is allowable 
under Sections 23(t) and 124; property with respect 
to which cost depletion is allowable (exclusive of 





16 Reg. 111, Sec. 29.371-3. 
17 Reg, 111, See. 29.371-3. 
18 Td. 

2 Id. 

1. R. C., Sec. 371(b). 

1 Reg. 111, Sec. 29.371-3. 
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property for which a depletion deduction is allowable 
under Section 114(b)(2) (discovery value), or Sec- 
tions 114(b) (3) or (4) (percentage depletion) ) ; stock 
and securities of non-system members (other than 
stock or securities of a corporation of which the trans- 
feror is a subsidiary) ; securities, other than stock, of 
system members (other than securities of the trans- 
feror or of a corporation of which the transferor is a 
subsidiary) ; stock of system members (other than 
stock of the transferor or of a corporation of which 
the transferor is a subsidiary) ; and all other property 
(other than stock or securities of the transferor or of a 
corporation of which the thansferor is a subsidiary). 

The general rule to be applied in reducing the cost 
or other basis of the property in a certain category 
is as follows: the cost or other basis of each unit of 
property in that particular category is to be decreased 
in an amount equal to such proportion of the un- 
recognized gain as the adjusted basis of each unit 
bears to the aggregate of the adjusted basis of the 
total units. For this purpose “adjusted basis” means 
adjusted basis for determining gain, determined with- 
out regard to Section 372(a)(2). Furthermore, the 
decrease of basis of any particular unit of property 
is not to be more than the amount of its adjusted 
basis.22, While the foregoing is the gereral rule, the 
regulations provide that, with the consent of the 
Commissioner, the taxpayer may have the basis of 
the various units of property within a particular cate- 
gory adjusted in a manner different from the general 
rule. One variation from the general rule may, for 
example, involve adjusting the basis of only certain 
units of property within a given category. In order 
to make effective an agreement between the taxpayer 
and the Commissioner as to any variations from the 
general rule, it is necessary that a closing agreement 
be entered into under Section 3760.” 

Basis reduction is required not only where prop- 
erties are disposed of by sale but also in the case of a 
direct exchange of property for other property. In 
either case, the transferor must reduce the basis of its 
remaining assets by the amount of the gain realized 
upon the disposition. On the other hand, the require- 
ment with respect to the expenditure or investment of 
proceeds does not apply in the case of a direct ex- 
change of property, except to the extent that the 
property received may consist, in part, of nonexempt 
property, in which case an amount equal to the fair 
market value thereof must be expended or invested 
in the manner hereinbefore outlined. 


A common transaction which is not within the 
scope of Section 371(b) is the sale by a subsidiary of 
all of its assets for cash, followed by a liquidation of 
the subsidiary. The gain realized by the subsidiary 
upon such sale would be recognized due to the sub- 
sidiary’s inability to reduce basis since, after the sale, 
it owns no property having a basis capable of reduc- 
tion. Money is not considered as having a basis 
capable of reduction. 


Distributions of Stock or Securities 


Under Section 371(c), no gain is recognized to a 
shareholder of a registered holding company or a ma- 
jority-owned subsidiary from the receipt of stock or 
securities (other than nonexempt property) without 
the surrender by such shareholder of his stock or 
securities. Accordingly, if a holding company divests 
itself of stock or securities of subsidiaries by dis- 


2? Reg. 111, Sec. 29.372-2. 
2 Id. 
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tributing the same to its stockholders as a partial 
liquidating dividend and the distribution is in obedi- 
ence to an order of the Securities and Exchange 
Commission, no gain is recognized to the stockhold- 
ers, notwithstanding that the market value of the 
stock or securities recieved by the stockholders may 
be in excess of the basis of the stock in respect of 
which the distribution was made.** This section is 
broad enough to cover also a distribution of securities 
of the distributing corporation. A distribution is not 
within Section 371(c) if it is within the provisions of 
Section 371(d) relating to intersystem transfers, or 
if the distributee surrenders securities or property in 
exchange for the securities received. In a case where 
the distributee surrenders stock or securities, the 
transaction may come within the scope of Section 
371(a), discussed above. 

Upon the receipt of stock or securities in a trans- 
action within Section 371(c), the basis of the stock 
with respect to which the distribution was received, 
must be apportioned between such stock and the 
stock or securities so distributed, in accordance with 
the rules set forth in Section 29.372-4 of the Regula- 
tions. These rules may be summarized as follows: 


(1) If the stock received consists solely of stock 
in the distributing corporation and is of substantially 
the same character and preference as the stock in re- 
spect of which the distribution was made, the basis 
of the old stock is divided by the total number of old 
and new shares. 


(2) In all other cases (e. g., distribution of stock 
or securities of subsidiaries), the basis of the old stock 
must be apportioned between such stock and the new 
stock or securities in proportion to their respective 
values at the time of the distribution. 


Transfers of Property Between System Members 


Section 371(d) has exclusive authority over ex- 
changes of property for property and distributions 
between members of the same system.” Thus, not- 
withstanding that a direct exchange of property for 
property, or a sale of property for cash involving 
members of the same system, may also be considered 
to be within Section 371(b), or that a distribution in 
partial liquidation by a subsidiary to its parent may 
also be considered to be within Section 371(c), the 
provisions of Section 371(d) alone apply. 


Under Section 371(d)(1) no gain or loss is recog- 
nized upon exchanges of property between corpora- 
tions which are members of the same system group 
or upon the receipt of a distribution (described in 
Footnote 25) by one member of the group from an- 
other. Unlike Section 371(b), Section 371(d) does not 
require a reduction in basis of the transferor’s prop- 
erty by the amount of the unrecognized gain in the 
exchange, nor an expenditure or investment of pro- 
ceeds in the event that money or other nonexempt 
property is received in the exchange. Broadly speak- 
ing, Section 371(d) and its complementary basis pro- 
visions in Section 372 (d), are designed to effect the 
same results attained under the consolidated returns 
regulations with respect to intercompany transfers 
between affiliated corporations which file consolidated 
returns. 





* Reg. 111, Sec. 29.371-4. 

* The distributions comprehended by Sec. 371(d) are distributions 
of property or money to a corporation as a shareholder in a cor- 
poration which is a member of the same system group, without the 
surrender by the distributee of any stock or securities in the dis- 
tributing corporation. An example may be a distribution in partial 
liquidation by a subsidiary to its parent. 
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As a general rule, the basis of property acquired 
in a Section 371 (d) transaction (as in the case of 
property acquired by one affiliate of a group, which 
files consolidated returns, from another affiliate of 
that group), is the same as the basis which the prop- 
erty would have had in the hands of the transferor 
if the transfer or distribution had not been made.” 
For example, if Corporation B acquires a generating 
plant from Corporation C in exchange for a transmis- 
sion line, or for cash, and B and C are members of 
the same system group, the basis of the plant ac- 
quired by B is the basis it had in the hands of C. 
An exception to the general rule that the basis of 
the transferor carries over, is specified in those cases 
where the consideration for the transfer is repre- 
sented in whole or in part by stock or securities issued 
by the transferee.” In cases where the consideration 
consists wholly of stock or securities issued by the 
transferee, their basis is the lower of the following: 
(A) the basis of the property transferred therefor, or 
(B) the fair market value of the stock or securities 
at the time of receipt. In cases where the considera- 
tion consists partly of stock or securities issued by 
the transferee, their basis is the lower of the follow- 
ing: (A) an amount which bears the same ratio to 
the basis of the property transferred as the fair market 
value of the stock or securities at the time of receipt 
bears to the total fair market value of the entire con- 
sideration received, or (B) their fair market value 
at the time of receipt.”® 


In addition to providing for the non-recognition 
of gain or loss on exchanges and distributions be- 
tween members of the same system, Sec. 371(d) also 
provides that where preferred stock (preferred as to 
both dividends and assets) or bonds of the transferee 
are received in an intersystem exchange, such securi- 
ties may be sold outside the system without the 
recognition of gain or loss to the selling corporation.”® 
The two requirements for non-recognition of gain or 
loss from such sales are: (1) application of the sale 
proceeds to the retirement or cancellation of stock 
or securities of the selling corporation outstanding at 
the time of the exchange; and (2) an order of the 
Securities and Exchange Commission in obedience to 
which the sale and application of the proceeds are 

made. If any part of the proceeds are not so expended, 
then the gain, if any, is recognized in an amount not 
in excess of such unexpended proceeds. Furthermore, 





6 Reg. 111, Sec. 29.372-5. 
7 Td. 


7% The following example relative to the basis of stock or securities 
issued by the transferee as part consideration for the property 
appears in Reg. 111, Sec. 29.372-5: 


“‘Suppose the A Corpor ation has property with an adjusted basis 
of $600,000 and in an exehange in which section 371(d)(1) is appli- 
cable, transfers such property to the B Corporation in exchange 
for a total consideration of $1,000,000, consisting of (1) cash in 
the amount of $100,000, (2) tangible property having a fair market 
value of $400,000 and an adjusted basis in the hands of the B Cor- 
poration of $300,000, and (3) stock or securities issued by the B 
Corporation with a par value and a fair market value as of the date 
of their receipt in the amount of $500,000. The basis to the B Cor- 
poration of the property received by it is $600,000, which is the 
adjusted basis of such property in the hands of the A Corporation. 
The basis to the A Corporation of the assets (other than cash) 
received by it is as follows: Tangible property, $300,000, the ad- 
justed basis of such property to the B Corporation, the former 
owner; stock or securities issued by the B Corporation, $300,000, 
an amount equal to 500,000/1.000,000ths of $600,000. 

“Suppose that the property of the A Corporation transferred 10 
the B Corporation had an adjusted basis of $1,100,000 instead of 
$600,000, and that all other factors in the illustration in the pre- 
ceding paragraph remain the same. In such case the basis to the 
A Corporation of the stock or securities in the B Corporation is 
$500,000, which was the fair market value of such stock or securities 
at the time of their receipt by the A Corporation and not the 
amount established as 500,000/1,000,000ths of $1,100,000 or $550,000.”’ 


2 Sec. 371(d)(2). 
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if the proceeds from the sale are in excess of the fair 
market value of the securities when received in ex- 
change, the gain, if any, is recognized to the extent 
of such excess. Where both factors are present, i. e. 
unexpended proceeds, and sales price in excess of fair 
market value of the securities at the date of the ex- 
change, then the gain is recognized to the extent of 
the greater of the two.*° 





% ‘The X Corporation and the Y Corporation, both of which 
make their income tax returns on a calendar year basis, are mem- 
bers of the same system group. As part of an exchange in which 
section 371(d)(1) is applicable the Y Corporation on June 1, 1942, 
issues to the X Corporation 1,000 shares of class A stock, preferred 
as to both dividends and assets. The fair market value of such 
stock at the time of issuance is $90,000 and its basis to the X Cor- 
poration is $75,000. On December 1, 1942, in obedience to an 
appropriate order of the Securities and Exchange Commission, the 
X Corporation sells all of such stock to the public for $100,000 and 






Supplement R, having been intended to provide 
relief in specific situations, is of necessity extremely 
technical and full of pitfalls for the unwary. All that 
the writer has attempted to do in this article has been 
to present a broad outline of the subject. Many ques- 
tions remain unanswered ; their settlement must await 
rulings by the Bureau of Internal Revenue or decision 
by the courts. [The End] 


applies $95,000 of this amount to the retirement of its own bonds, 
which were outstanding on June 1, 1942. The remaining $5,000 
is not used to retire any of the X Corporation’s stock or securities, 
Of the total gain of $25,000 realized on the disposition of the 
Y Corporation stock only $10,000 is recognized, being the difference 
between the fair market value of the stock when acquired and the 
amount for which it was sold, since such amount is greater than 
the portion ($5,000) of the proceeds not applied to the retirement 
of the X Corporation’s stock or securities.’’ Reg. 111, Sec. 29.371-6, 
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COMMISSIONER RULES ON NEW YORK LAW DATES 


HE New York State franchise tax law, as amended March 31, 1944, imposes a tax 
upon domestic and foreign corporations for the privilege of exercising the corporate 
franchise or doing business in the State for all or any part of each of the taxpayer’s fiscal 
or calendar years beginning after November 1, 1944. The amount of the tax is based 
upon the entire net income of the corporation received during the fiscal or calendar year 
for which the tax is paid. (Section 209(1) of article 9-A.) Special provision is made 
however, for all or any part of the period beginning November 1, 1944 (January 1, 1945 
in the case of holding corporations heretofore taxable for the privilege calendar year 1944 
under section 188 of the tax law), and extending through any subsequent part of its first 
fiscal or calendar year ending after said date. (Section 209(2).) Franchise tax returns 
are due on May 15 next succeeding the close of each fiscal or calendar year, except in the 
case of fiscal years ending after the last day of February and prior to July 1, when 
returns are due four months after the close of the fiscal year. (Section 211(1).) Pay- 
ment of one-half the tax, or $25.00, whichever is greater, is due when the report is required 
to be filed, and the remainder of the tax is payable on or before November 15. (Section 
213(1).) For New York State tax purposes, a deduction for the tax is allowable only 
in computing income for the year in which such tax is paid and no tax is allowable as a 
deduction more than once. (Section 208(9)(f).) Corporations ceasing to exercise the 
corporate franchise or to do business in the State are, with certain exceptions, taxable. 
up to the date of such cessation. (Section 209(3).) The tax becomes a lien on January 1 
following the date on which the report is required to be filed, except in the case of a 
corporation ceasing to exercise its franchise or to do business in the State, when the lien 
attaches on the date of cessation. (Section 213(2).) The New York State franchise tax 
law takes effect immediately. (Section 10, chapter 415, Laws of 1944.). 


The liability of a corporation to pay the franchise tax for taxable years beginning 
after November 1, 1944 (January 1, 1945 for holding corporations) is determined on the 
first day of its fiscal or calendar year for the reason that it is the exercise of the franchise 
for such year or part thereof which determines its liability. It is held, therefore, that 
the New York State franchise tax accrues on the first day of a corporation’s taxable year. 
The amount of a corporation’s liability cannot be determined before the close of its. 
taxable year inasmuch as the tax is computed upon the basis of its entire net income for 
all or any part of its taxable year. 


However, the tax imposed upon a corporation for the privilege of exercising its 
franchise or doing business in the State for all or any part of the period beginning 
November 1, 1944 (January 1, 1945, for holding corporations), and extending through 
any subsequent part of its first fiscal or calendar year ending after said date, accrues on 
November 1, 1944 (January 1, 1945, for holding corporations), and is deductible in its 
Federal income tax return for the taxable year which includes November 1, 1944. Conse- 
quently, a corporation (other than a holding corporation) reporting on the calendar year 
basis would pay a tax for the privilege of exercising its franchise or doing business for 
the period November 1 to December 31, 1944, which would be computed on the basis of 
the entire net incomes for the years 1943 and 1944. The tax computed on such basis is 
considered to be a single tax for Federal income tax purposes and accrues on’ November 
1, 1944, as indicated above. 






























































































































































































































































































































































































































TAX CASES ON THE DOCKET OF THE UNITED 


This is a listing of all Federal income tax cases before the Court for the October, 1944 term. Denial 


of certiorari is also given. A number of these cases have been carried over from the previous term 
of the Court. A decision having been rendered in a case removes it as a matter of course from this 


Acme Brewing Co. v. Anglim. CCA-9 held that where 
two corporations who owned all of the stock of the 
taxpayer made a written contract that the taxpayer 
would pay no dividends until a loan to one of the 
corporations was paid, the taxpayer not a party to 
the agreement is not entitled to a credit under Sec. 
26(c)(1) of the 1936 Act. 44-2 ustc J 9389. Dkt. 460. 
Cert. denied November 6, 1944. 


Aluminum Co. of America v. Com. CCA-3 held that 
the term “subcontractor” as used in the profit limiting 
provisions of the Vinson Act is construed to embrace 
anyone who, by contract or order, furnishes specified 
materials for intended and designated use in identified 
naval construction authorized by the Act. 44-1 ustc 
| 9300. Dkt. 286. Cert. denied Oct. 9, 1944. 


Bankers Mortgage Co. v. Com. CCA-5 held that the 
transaction was a sale of mineral rights and pre- 
viously reserved royalties and not a loan and a mort- 
gage, where taxpayer received cash for non-negotiable 
notes secured by assignment by deed of trust of oil 
interests and royalties, and that taxpayer is not en- 
titled to percentage depletion on the amount received. 
44-1 ustc J 9296. Dkt. 267. Cert. denied Oct. 9, 1944. 


Beretta v. Com. CCA-5 held that (1) a reduction in 
par value of capital stock upon a pro rata payment 
to each stockholder without an intent to wind up the 
corporate affairs and without the complete cancella- 
tion or redemption of a part of the stock by such 
payment is taxable as income, and (2) a corporation 
may not avoid tax consequences to its stockholders 
by declaring a stock dividend out of profits in one 
year and then later reducing its capital stock by the 
amount of such stock dividend and then distributing 
as capital assets these profits under the guise of a 
partial liquidation. 44-1 ustc J 9226. Dkt. 191. Cert. 
denied Oct. 9, 1944. 


Bolivian International Mining Corp. v. Com. CCA-2 
held taxpayer not entitled to dividends paid credit 
under Sec. 26(c)(1) of the 1936 Act where corre- 
spondence between officers and principal stockholders 
was only dividend restriction and that because of a 
deficit at the beginning of the year, a credit was not 
allowable because of amendment by Sec. 501(a) (3) of 
the 1942 Act. 44-1 ustc J 9332. Dkt. 462. Cert. denied 
October 23, 1944. 


Brown v. Com. CCA-2 held that the allocation by 
the Tax Court of a legal fee between taxpayer and 
the estate of his deceased partner was correct, in the 
absence of a showing that the Tax Court erred in 
determining the value of the estate’s claim, which was 
based upon the partnership agreement. 44-1 ustc 
| 9206. Dkt. 128. Cert. denied Oct. 9, 1944. 


Caldwell Sugars Inc. v. Com. CCA-5- held that the 
taxpayer did not rebut the presumption in favor of the 
Commissioner or otherwise satisfy the burden of 
proof necessary to recover processing tax paid on 


sugar. 44-1 ustc J 9197. Dkt. 149. Cert. applied for 
June 12, 1944. 
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docket. Cases involving the Federal Estate or Gift tax law are not included in this compilation. 


Choate v. Com. CCA-10 held that upon transfer by 
taxpayer of his interest in an oil lease, together with 
equipment, for part cash, retaining a royalty interest 
and capital is recoverable only through depletion. 
44-1 ustc J 9250. Dkt. 93. Cert. granted October 9, 
1944. 


City National Bank and Trust Co., Trustee v. Com. 
CCA-10 held that under the provisions of a trust 
instrument taxpayer, a continuing entity, was a busi- 
ness association taxable as a corporation. 44-1 ustTc 


{ 9335. Dkt.451. Cert. denied November 6, 1944. 


Claridge Apartments Co. v. Com. CCA-7 held that 
basis for depreciation of a building acquired in a Sec. 
77B reorganization was properly decreased by the 
amount of debt cancellation, that the taxpayer was 
not taxable for income resulting from debt cancel- 
lation and sustained Tax Court findings on repair 
deductions. 43-2 ustc { 9663. Dkts. 28-29. Cert. 
granted March 27, 1944. 


Clover Splint Coal Co. v. Com. CCA-3 held that 
where taxpayer operated a coal mine since 1934 and 
made no election to use percentage depletion until 
1936 when it showed an income for the first time the 
percentage depletion deduction was properly disal- 
lowed. 44-2 ustc $9351. Dkt. 408. Cert. denied 
November 13, 1944. 


Cooperstown Corp. v. Com. CCA-3 held that where 
taxpayer paid capital stock tax in 1937, filed a refund 
claim in 1938 and obtained a refund in 1939 the Com- 
missioner properly disallowed the taxpayer’s deduc- 
tion of the tax in 1937. 44-2 ustc § 9453. Dkt. 513. 
Cert. denied November 13, 1944. 


Court Holding Co.; Com. v. CCA-5 held that although 
a corporation had entered into an oral agreement to 
sell its sole asset, the subsequent dissolution of the 
corporation, transfer of the asset to the two sole 
stockholders, and sale by the stockholders to the 
original purchaser under the identical contract made 
by the corporation did not make the procedure unlaw- 
ful for income tax purposes. 44-2 ustc { 9404. Dkt. 
581. Cert. applied for October 11, 1944. 


18th Street Leader Stores, Inc. v. U. S. CCA-7 held 
that while there is no limit upon the number of refund 
claims which may be filed within the statutory period 
and although a defective claim may be corrected by 
the filing of a new one, a new claim which is based 
on the same grounds as a prior rejected claim cannot 
operate to enlarge the limitation period which has 
started to run on the rejection of an earlier claim. 
44-1 ustc J 9310. Dkt. 268. Cert. denied Oct. 9, 1944. 


Evergreens v. Com. CCA-2 held that the Board’s 
determination of the March 1, 1913 value of improved 
cemetery lots was not res judicata of the value of sim- 
ilar lots sold by the taxpayer in a subsequent taxable 
year to the extent of adopting such value and de- 
ducting the amount found by the Board in the former 
case to be the cost of fully improving partially im- 
proved lots. 44-1 ustc J 9265. Dkt. 187. Cert. denied 
Oct. 9, 1944. 
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STATES SUPREME COURT 





THE SUPREME COURT OF THE UNITED STATES 
Roberts; Chief Justice Harlan 


. Jackson, William O. Douglas, Frank Murphy and Wiley B. Rutledge. 


Fitch Co., F. W. v. U. S. CCA-8 held that advertis- 
ing and selling costs are included in determining the 
cost of an article subject to the excise tax under Sec. 
619(a) of the 1932 Act. 44-1 ustc J 9261. Dkt. 181. 
Cert. granted October 9, 1944. 


Gay Planting and Mfg. Co., Edward J. v. Com. CCA-5 
held that taxpayer failed to sustain burden of proof 
that it bore thé burden of processing taxes and that 
Tax Court properly disregarded the cost measure 
contended for by the taxpayer. 44-2 ustc J 9375. Dkt: 
491. Cert. denied November 6, 1944. 


George v. Com. CCA-8 held that taxpayer was tax- 
able on the income of a trust in which he, as settlor, 
reserved to himself the right to change the benefi- 
ciaries and to alter the amounts of principal or income 
to be distributed, except that no part of the income or 
principal could be paid to or applied to the taxpayer’s 
benefit. 44-2 ustc J 9413. Dkt.595. Cert. applied for 
October 13, 1944. 


Goldsmith v. Com. CCA-2 held the payment re- 
ceived for the assignment of exclusive motion picture 
rights is ordinary income. 44-2 ustc § 9365. Dkt. 551. 
Cert. denied November 13, 1944. 


Goldwasser v. Com. CCA-2 held that an exchange 
of stock in Corporation B for stock in Corporation C 
pursuant to a plan whereby the assets of Corporation 
B were transferred to a subsidiary of Corporation C 
and Corporation B was dissolved is not taxfree under 
Sec. 112(b) (3) of the 1936 Act because Corporation C 
is not a party to the reorganization. 44-1 ustc § 9331. 
Dkt. 463. Cert denied November 6, 1944. 


Greene, et al v. Com. CCA-5 held that the sale of oil 
leases by a dealer in oil properties were sales in the 
ordinary course of taxpayer’s business. 44-1 ustc 


§ 9246. Dkt. 162. Cert. denied Oct. 9, 1944. 


Guaranty Tr. Co. of N. Y., Exr. v. Com. (See Put- 
nam Est.) 


Harmon; Com. v. CCA-10 held that compliance 
with Oklahoma community property law suffices to 
permit division of income between husband and wife. 
43-2 ustc J 9678. Dkt. 33. Cert. granted April 3, 1944. 


Hirsch Improvement Co. v. Com. CCA-2 held that 
receipt of payment of sum as security for last years 
rent on a 99 year lease is income where no segrega- 
tion was required and that taxpayer on- facts. was. 


Supreme Court Docket ‘eg 





















doing business and subject to the declared value 
excess-profits tax. 44-1 ustc § 9334. Dkt. 362. 
Cert. denied October 16, 1944. 


Hogan v. Com. CCA-5 held that the transfer by 
taxpayer of his interest in an oil lease for part 
cash, retaining a royalty interest, was a sublease 
rather than a sale, and capital is recoverable through 
depletion, and the amount of gain subject to deple- 
tion must be reduced by unrecovered cost of 
equipment on the lease. 44-1 ustc ] 9217. Dkt. 94. 
Cert. denied Oct. 9, 1944. 


Industrial Addition Ass'n v. Com. CCA-6 held 
that the validity of a stipulation between taxpayer 
and the Commissioner to permit review of a Tax 
Court decision by a designated Circuit Court must 
be made before the time for filing an appeal has 





Acme passed. 44-1 ustc§ 9257. Dkt.118. Cert. granted 
Left to right, front row: on Dae Stanley F. Reed and Owen 

iske Stone, and Associate Justices 
1. Black and Felix Frankfurter. Back row: Associate Justices Robert 


October 9, 1944. 


Irving Air Chute Co., Inc. v. Com. CCA-2 held 
taxpayer was not entitled to a credit under Sec. 
131(a)(1) of the 1934 Act for amount deducted and 
withheld from ‘royalties paid it by its wholly owned 
English subsidiary. 44-2 ustc J 9366. Dkt. 533. Cert. 
denied November 13, 1944. 


Johnson et al.: U. S.v. CCA-7 held that where there 
has been no showing of recantation or false swearing 
by a witness, a motion for a new trial based on newly 
discovered evidence will be considered in the light 
of whether the so-called newly discovered evidence 
was cumulative, whether it was diligently obtained 
and presented, and whether some of it was merely 
impeaching. 44-1 ustc § 9317. Dkts. 153, 154. Cert. 
applied for June 12, 1944. 


Johnston et al. v. Com. CCA-2 held, in adhering to 
New York State law, that of the proceeds of a sale of 
property acquired on foreclosure of original mortgage 
held in an estate, the portion allocated to the life 
beneficiaries is includible in their income, and that the 
income from such property held prior to the sale was 
not currently distributable income. 44-1 ustc § 9215. 
Dkts. 129-130. Cert. denied, Oct. 9, 1944. 


Kieferdorf v. Com. CCA-9 held that a widow re- 
ceiving insurance proceeds payable to estate of de- 
ceased husband is liable as transferee for income tax 
of husband despite Sec. 660 of California Probate 
Court. 44-1 ustc J§ 9323. Dkt. 325. Cert. denied Oct. 
9, 1944. 


Leake v. Com. CCA-6 held that taxpayer who ac- 
quired stock in a joint venture must allocate the cost 
on a share basis and deduct the cost from each share 
sold. 44-1 ustc [ 9181. Dkt. 215. Cert. denied Oct. 
9, 1944. 


Magnolia Petroleum Co. v. U. S. Ct. Cls. held that 
taxpayer was liable for tax on transportation of oil 
by pipeline over taxpayer’s grounds and facilities 
from its refineries to wharves and vessels and that 


the rates were based on bona fide tariffs. 44-1 ustc 
9129. Dkt. 209. Cert. denied Oct. 9, 1944. 


McDonald v. Com. CCA-3 held that taxpayer, a 
county judge, can not deduct unsuccessful “campaign 
expenses.” . 43-2 usTC 9677. Dkt. 36. Cert. granted 


. April, 10, 1944. 


Meurer: Steel Barrel. Co. v. Com. CCA-3 held cor- 
. poration was taxable for gain realized by partners 
P - composed of stockholders of a corporation from the 


































































































































































































































































































































































































































































































































































































sale of all the corporate assets which had been trans- 
ferred to the partnership for purpose of sale and the 
corporation was subject to 25% penalty for omission 
of income in excess of 25%. 44-2 ustc § 9423. Dkt. 
614. Cert. applied for October 20, 1944. 


Mutual Fire Insurance Co. v. U. S. CCA-3 held that 
taxpayer which did not furnish insurance substan- 
tially at cost was not exempt under Sec. 101 (11), 
1938 Act and not entitled to special deductions al- 
lowed by Sec. 207 (c) (3), of the 1938 Act. 44-1 ustc 
| 9299. Dkt. 292. Cert. denied Oct. 9, 1944. 


Netcher v. Com. CCA-7 held that the beneficiaries 
of a trust established by distributions of income of a 
principal trust were not entitled to the depreciation 
deduction of the principal trust under Sec. 23(1) of 
the 1936 Act. 44-2 ustc J 9354. Dkt. 418. Cert. de- 
nied October 23, 1944. 


New York Handkerchief Mfg. Co. v. U. S. CCA-7 
held that dismissal of taxpayer’s suit for refund of 
AAA taxes was not in error where taxpayer in 
filing its claim did not include therein evidence that it 
bore the burden of the tax. 44-1 ustc 99295. Dkt. 
247. Cert. denied Oct. 9, 1944. 


Putnam Est. (Guaranty Tr. Co. of N. Y., Exr.) v. 
Com. CCA-2 held that dividends declared before death 
of decedent but payable, by the terms of the declara- 
tion, to stockholders of record on dates which fell 
after decedent’s death are taxable to decedent as 
income accrued to date of death. 44-2 ustc { 9435. 
Dkt. 534. Cert. granted November 13, 1944. 


Raytheon Production Corp. v. Com. CCA-1 held 
that amounts received in settlement of a damage suit 
under the federal anti-trust laws (charging loss of 
business goodwill through cross-licensing agreements) 
are taxable income in full in the absence of any show- 
ing of cost or other basis of the goodwill allegedly 


destroyed. 44-2 ustc J 9424. Dkt. 609. Cert. applied 
for October 18, 1944. 


Regensburg & Sons v. Com. CCA-2 held that Proc- 
essing Tax Board of Review’s allowance of salemen’s 
commissions and traveling expenses, advertising, and 
depreciation on furniture and-fixtures as costs of pro- 
duction for AAA refund purposes is binding under the 
Dobson case. 44-1 ustc J 9140. Dkts. 466—650. Cert. 
applied for November 1, 1944. 


Repplier Coal Co. v. Com. CCA-3 held that the Tax 
Court correctly treated tunnel cost as a capital ex- 
penditure recoverable for depletion and also properly 
treated profits from sales and rental of equipment to 
employees and properly refused to allow depreciation 
previously allowed which resulted in no tax benefit. 


44-1 ustc 9214. Dkt. 89-90. Cert. denied Oct. 9, 
1944. 


Rockefeller v. Com. CCA-2 held that where assets 
of a corporation, the bonds of which were owned by 
taxpayer, were sold subject to the lien of the bonds, 
the bonds were not ascertained to be worthless in the 
taxable year 1937. 44-1 ustc § 9292. Dkt. 317. Cert. 
denied Oct. 9, 1944. 


Roebling v. Com. CCA-3 held that in am‘exchange of 
stock for bonds in a statutory merger there was no 
reorganization under Sec. 113(@)(1)(A) of the 1938 
Act. 44-2 ustc 9 9388. Dkt..515, Cert. denied No- 
vember 13, 1944. 
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Rogers, Henry H., Estate of v. Com. CCA-2 held 
(1) that serial notes of the purchaser of certain shares 
of stock were not part of the initial payment received 
on the sale and consequently the sale was an install- 
ment sale, and that the installment obligations which 
were subsequently transferred by the executors to 
various trusts and to an escrow agent for a residuary 
legatee were “distributed, transmitted, sold or other- 
wise disposed of” under Sec. 44 (d), 1936 Act; (2) that 
where such distribution was designated by the execu- 
tors as a payment of principal and the trustees did not 
include any part of the distribution in computing net 
income for the taxable year, the distribution was of 
corpus and the estate is not entitled to an offsetting 
deduction under Sec. 162 (c); and (3) that, in deter- 
mining the percentage of gain to be taken into account 
under Sec. 117 (a) upon such disposition of the in- 
stallment obligations, the holding period was the 
length of time the stock was held, and not that period 
plus the period during which the installment obliga- 
tions were held. 44-2 ustc 9 9394. Dkt. 618. Cert. 
applied for October 20, 1944. 


Schwartz v. Com. CCA-9 held that an amended 
petition filed with the Tax Court for taxpayer by 
taxpayer’s counsel and attorney in fact, but not veri- 
fied by taxpayer who was not outside the United 
States, does not confer jurisdiction upon the Tax 
Court. 44-1 ustc 99211. Dkt. 82. Cert. dismissed, 
Oct. 2, 1944, pursuant to stipulation of counsel. 


Scottish American Investment Co., Ltd. et al.; Helver- 
ing v. CCA-4 held that foreign investment corpora- 
tions maintaining an office in the U. S. are taxable 
as resident foreign corporations. 43-2 ustc § 9642. 
Dkts. 52-54. Cert. granted May 29, 1944. 


Scottish American Investment Co. et al. v. Com. 
CCA-3 held that taxpayers who had a U. S. office 
doing routine matters only was not entitled to be 
taxed as a resident foreign corporation in 1938 and 
1939 under Sec. 231 (b) of the 1938 Act (before 
amendment by the 1942 Act.) 44-1 ustc J 9288. Dkts. 
220-222. Cert. granted October 9, 1944. 


Slack Bros., Inc. v. Com. CCA-5 held that taxpayer 
failed to prove by affirmative evidence that it bore the 
burden of the proof that it did not shift the processing 
tax on sugar. 44-1 ustc §9198. Dkt. 150. Cert. 
applied for June 12, 1944. 


Smith; Com. v. CCA-9 held that when taxpayer 
exercised an option to buy stock when stock had 
reached a market price in excess of the option price 
the taxpayer did not realize income at the time of 
purchase under the option. 44-1 ustc § 9337. Dkt. 
371. Cert. granted October 16, 1944. 


Spencer, White & Prentis v. Com. CCA-2 held that 
taxpayer could not deduct from accrued income on 
construction contract the estimated cost of future 
restoration work for which it was liable under its 
contract. 44-1 ustc [ 9400. Dkt. 612. Cert. applied 
for October 19, 1944. 


Standard Rice Co.; U. S. v. Ct. Cls. held that govern- 
ment could not offset against a claim for refund for 
overpayment of income taxes a price adjustment on 
contracts for the purchase of rice on which the tax- 
payer did not have to pay AAA taxes because of the 
AAA being held unconstitutional. 44-1 ustc { 9184. 
Dkt. 72. Cert. granted June 12, 1944. 
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State of N. Y. et al. v. U. S. CCA-2 held that the State 
of New York and its agencies through which it 
bottled, distributed, and sold mineral and table waters 
from springs located on its “Saratoga Reservation” 
are not exempt from tax imposed by Sec. 615 (a) (5), 
1932 Act. 44-1 ustc J 9183. Dkt. 83. Cert. granted 
June 12, 1944. 


United Gas Improvement Co. v. Com. CCA-3 held that 
reorganization of subsidiary was tax free and tax- 
payer was not entitled to a claimed loss. 44-1 ustc 
9262. Dkt. 201. Cert. denied Oct. 9, 1944, 


U. S. Trust Co. of New York, Exr. et al. v. Com. 
CCA-2 held that where taxpayer’s decedent was on a 
cash basis such items of income that could be fixed and 
valued at the time of decedent’s death are properly 
returnable as income at the time of decedent’s death 
under Sec. 42, 1936 Act. But where a liability of 
decedent’s was in dispute at the time of his death, a 
deduction is not allowable as an amount accrued up 
to the date of death under Sec. 43, 1936 Act. 44-2 
ustc J 9353. Dkt. 277. Cert. denied Oct. 9, 1944. 


Waddill, Holland & Flinn, Inc.; U. S. v. Virginia 
Supreme Court of Appeals held that a Virginia land- 
lord’s lien was superior to the lien of the U. S. under 
section 3466 of the Revised Statutes. 44-1 ustc J 9297. 
Dkt. 65. Cert. granted May 29, 1944. 


Wallace v. U. S. CCA-2 held that government counsel 
has no authority to consent to eliminate the defense 
of the statute of limitations and that the District 
Court does not have power to issue an order under 
Rule 60 (b), Federal Rules of Civil Procedure, to 
vacate previous order issued by it more than six 
months earlier. 44-1 ustc $9205. Dkt. 105. Cert. 
applied for, May 27, 1944. 


Wanger Pictures, Inc., Walter v. Rogan etc. CCA-9 
held that taxpayer was not entitled to a credit under 
Sec. 26 (c) (2) of the 1936 Act where by contract for 
repurchase of its stock from a stockholder it pledged 
the gross receipts of two motion pictures as security 
for the purchase price. 44-2 ustc J 9391. Dkt. 415. 
Cert. denied October 23, 1944. 


Webre Steib Co. Ltd. v. Com. CCA-5 held that tax- 
payer’s evidence at its best made out only a prima 
facie case for a refund of processing taxes but that it 
did not dissolve the statutory presumption regarding 
the burden of the tax. 44-1 ustc [ 9196. Dkt. 148. 
Cert. granted October 9, 1944. 


Wheeler et al.; Com. v. CCA-9 held that Sec. 501 (a) 
of the Second Revenue Act of 1940 is unconstitutional 
as retroactively applied to Sec. 112 (b) (7) of the 
1938 Act and that the basis of property acquired in 
a tax free transaction is its fair market value on the 
date of acquisition. 44-1 ustc J 9329. Dkt. 354. Cert. 
granted October 16, 1944. 





SALES TAX RATES 


ALES and use taxes form a very important part of the tax structure of 29 states. 

Tax rates are of course important to any firm doing business in any of the sales tax 
states whether from within the borders of the state or from without. The rates of taxes 
upon or measured by retail sales of tangible personal property in the states are tabulated. 
Taxes are measured by the gross proceeds or receipts from such sales except as shown 
in the footnotes. Use or compensating tax rates correspond in amount with the sales 
taxes (exclusive of occupation taxes) in the respective states. 


State Rate State Rate State Rate 
aE Pee am «tameeme .......2.... 1% . Oblahomm ............. 2% 
PU, ook ne ee cece 2% New Orleans ....... 2% Oregon ee 
Agkauses ........... a re ae 3% Rhode Island. .$1 per $1,000 
| eee 2Y%.% # Mississippi ...... ...-2% South Dakota ..... -. 2% 
Cotereee. .............66e BeOOBOWE ....~...cf.cc a Se ere 2% 
ie ha . $1 per a New Mexico .........2% Virginia .. a eee 
Tilinoie® Tag ee oe New York City*. ee Washington®.........3% 
ia... 4 of 1% North Carolina ....... 3% Seattle ......1/10 0f 1% 
Se La, 2% North Dakota........ 2% West Virginia’ .... 2% 
REE Tn et Dee: MN en LORS ie ° Welle. oc. ee. 2% 


1Tax based on percentage of gross income. 


2 Tax based on aggregate cost value of merchandise purchased for sale in excess of $5,000. 

3 Tax based on percentage of 98% of gross proceeds of sales. 

* Gross receipts tax of 1/29 of 1% upon gross receipts of business also imposed. 

5 $10 on sales not over $1,000; $20 on sales from $1,000 to $2,000; over $2,000, $20 plus 13¢ on each $100 over 


$2,000. 


6 Business and occupation tax of 4% of 1% upon gross proceeds of retail business also imposed. 
7 Business and occupation tax of % of 1% upon gross income of retailers also imposed. 


Supreme Court Docket 
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The Commissioner: The long awaited bulletin on 
Section 722 of the Internal Revenue Code made its 
appearance. Commissioner Nunan pointed out that it 
was intended primarily for employees of the Bureau 
engaged in the administration of this provision of the 
Code. The Commissioner at first was reluctant to 
issue the bulletin, it does not have the force and 
effect of a ruling, but since it became generally known 
that the Bureau was preparing such material the 
demand by taxpayers and their counsel was great. 
resulting in its general distribution. “It contains in- 
formation from which the taxpayer and their counsel 
may obtain the best indication of the current trend of 
official opinion in the administration of that section 
(722).” Because it is a guide to the official opinion of 
the Bureau, it is anticipated that this will serve as a 
basis for much criticism by those who find this official 
opinion prejudicial to their interests and claims. But 
the 160 page bulletin is replete with instructions to 
the employees to give proper consideration to the tax- 
payer’s interests. Under the section dealing with defec- 
tive and inadequate claims the bulletin states: “A 
claim not filed under oath, or one which does not set 
forth information required by the instructions con- 
tained in section 30.722-5 (b), Regulations 109, or 
section 35.722-5 (b). Regulations 112 might prop- 
erly be disallowed without further investigation. How- 
ever, considerations of good administration require 
that the taxpayers should be given reasonable op- 
portunity to perfect their claim. In such cases the 
taxpayer should be advised of the defects and inade- 
quacies and given reasonable time to amend the claim 
or submit the information required. The time allowed 
for the correction of such applications is within the 
discretion of the field office.” 


Congress: The new, 79th Congress, on January 3, 
1945, will pick up almost exactly where the 78th Con- 
gress left off since there was but a slight change in the 
membership of the two houses. In the new Congress 
there will be 57 Democrats and 38 Republicans in the 
Senate and 242 Democrats to 185 Republicans in the 
lower House. Some seats are still in doubt (5) which 
will change these results slightly. This shifting of 
Congressmen will have but little effect on the two 
major committees handling taxes, the House Ways 
and Means Committee and the Senate Finance Com- 
mittee. Doughton is still chairman of the House com- 
mittee and George the chairman of the Senate 
committee. The Senate Finance Committee will have 
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vacancies created by the defeat at the polls of Ben- 
nett Champ Clark of Missouri and Senator Danaher 
of Connecticut and the House Ways and Means Com- 
mittee lost four members at the elections ; Representa- 
tives Disney of Oklahoma, Treadway of Massachusetts, 
McLean of New Jersey and Dewey of Illinois. 


The Chairmen of both these committees have 
recently announced that there will be no tax reduction 
during the year 1945. This does not mean that a tax 
law reducing rates cannot come up for discussion, 
debate and even passage but tax reductions will not 
likely apply to income for 1945. What is likely to bea 
bit of unfinished business from the old Congress is 
the matter of the payroll taxes for Social Security 
purposes. The rate is to automatically increase to 2% 
on the first of January, 1945, but Senator Vandenberg 
has been advocating the retention of the present 1% 
rate. The difficulty seems to lie in the fact that Van- 
denberg being a Senator can only hope to attach his 
bill to one from the House as under the law only the 
House has the power to inaugurate tax measures. 


Total collections at one percent from the employer 
and the employee in the last fiscal year amount to 
$1,292,122,434. To this is added the trust fund interest 
in the amount of $103,177,087, making the total income 
for the year $1,395,299,521. In this same time benefit 
payments amounted to $184,597,364 and administra- 
tive expenses were $32,607,374, thus during the last 
fiscal year the sum of $1,178,094,783 was added to the 
reserves. Total reserves on June 30, 1944 then equalled 
$5,446,390,767. Under the “Morgenthau rule” the re- 
serve should be 3 times the highest contemplated 
expenditure in the next five years. Estimates place 
this to be between $450 million and $700 million, con- 
sequently reserves at the present rates are nearly 8 
times the highest amount. The retention of the present 
rates will save the employers of the country approxi- 
mately $625 million. 


It would seem that were Congress wholeheartedly 
behind Senator Vandenberg’s proposal that H. R. 
5291 would be favorably acted upon. His House bill 
was introduced by Representative LeCompte on Sep- 
tember 1, 1944 and provides for the retention of the 
1% rate throughout 1945. The bill was referred to the 
Committee on Ways and Means and so far no action 
has been reported on it. This lends credence to the 
view of some that the increase will take effect on 
January 1, 1945. 


Withholding: Bonus payments and other wages 
paid after the first of January 1945 will be subject to 
the new withholding rates. The tax is applicable to 
amounts paid after the first of the year regardless of 
when earned. This is a change from the method 
employed at the beginning of 1944. 


The Tax Court: J. E. Murdock, presiding judge of 
the tax court, has created a special division of the 
court for the handling of cases arising under section 
721(a)(2)(C) and section 722. Judges Arundell, Black 
and Murdock will constitute this division. 


Revenue Collections: The Bulletin of the Treasury 
Department for the month of November shows that 
tax collections for September 1944 are over one billion 
dollars greater than for September 1943. 

Tax collections for the fiscal year 1944 amounted to 
over $40 billion of which $32,890,349,000 was brought 
into the Treasury by the individual and corporate 
income and excess profits taxes. This is approximately 
80% of the revenue. 
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Revenue collections large as they are will approxi- 
mate 45% of the total expenditures. The war activities 
of course account for the major part of the expendi- 
tures and these will total for the first three months 
of the 1945 fiscal year $21,770 million. 


The public debt and guaranteed obligations by June 
30, 1945 will have reached the ‘stratospheric total of 
$251,334 million. The retiring Congress (78th) placed 












First 3 months 





$161 billion on the books, which is $28 billion less than 
the all time record appropriations granted by the 77th 
Congress. The three war time Congresses, the 76th, 
the 77th and the 78th approved total appropriations 
and contract authorizations of $359,307,784,345. 
Form 1960: There is no such form for reporting 
income to the Treasury Department although em- 
ployers will receive them. The designation 1960 is in 
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Income and profits taxes: 
Individual: 


Withheld by employers (Current Tax Payment 






















MBE OF IONTY 2) wocecsvocevcsescecsescces 17,507 1,814 | 2,454,485 
Victory tax (Revere Act of 1942).......0.6 60! 776,640 599 
Other: 

RNY Fi vicscceccscccees oevcccccecesee| Ly 328,967 (2,544,827 11,529,359 

Se Re kinveaneevestiousuened secceeseee! 9,838] 107,229 31,285 
Total individual income taxes. .......0+e00|1,356,372|3,430,510 |4,015, 728 

Corporation: 
Income taxes: 

CUFPERE 3). civccccccccccccccesoccoscesee| 953,49012,190, 003 (3,127,028 

BACK... cccccccccccccccccccccccccccccccces| 21,958] 72,885 71,967 
Excess profits taxes (Second Reverme Act 

Of 1940 as amended)... .secececescccecess| 2133,055 1,575,582 | 2,682,488 

















Total corporation texes......ssssseeeesees| 3,108,463 |2, 778,490 | 3,878,373 


Miscellaneous profits taxes; 
NEY WENainscse sess ewebesecsenceseuia 24,829 27,66 37,450 
Vinson Act....se- oe cecccececcccoce -1 8 - 
Unjust enrichment...scccccccccsccvcscoccce 7 124 13 


Total miscellaneous profits taxes......... 24,835| 27,797 37,463 



















Total income and profits taxes....escesessee| 4,489,671 16,236,797 | 7,932,564 
Baployment taxes: 
Social Security taxes: 
Federal Insurance Contributions Act (01d- 
’ age SOI v0 00500840 sceeeseesecetees 3,353 334, 845 347,871 
Federal Unemployment Tax Act (Unemployment 
RIE viceoneecs 000ceeresesscodcesees 677 14,331] 15,584 
Total Social Security taxes....cscsccceees 4,030] 349,176 363,455 
Carriors!' Taxing Act of 1937...scccecscccees 34,478 58,236 72,586 
Total employment taxes......essecssceseceses 38,508) 407,412 436,041 






Miscellaneous internal revere: 
Capital stock tax.....+.> 


Estate tax.. 


29,170) 358,157 | 352,445 
eee eee ececcceeresereeeeceseeees 34,952 98,535r| 143,604 































GALE Tax. .ccrcccccccccccccvesevccccssccecece 359 2,285 2,062 
Alcoholic beverage taxes: 

Distilled spirits (imported, excise)...... 1,273 38,831 48,370 
Dietilled spirits (domestic, excise)......| 103,871) 137,727 289,572 
Distilled spirits rectification tax....... 2, 384 “Zz 6,371 
Wines, cordials, etc. (imported, excise).. 153 693 
Wines, cordials, etc. (domestic, excise).. 3,431 6,536 10,019 
Brandy used for fortifying sweet wines 

(repealed as of July 1, 194O)..ccccceees - * - 
Dealers in distilled spirits; rectifiers; 

mamifacturers of stills (special taxes). 203 5,083 | 4, 609 
Stemps for distilled spirits intended for | 

expo: SECS EH SEES OHSS ESETESHESESEOEE EES ® er 4 
Case stamps for distilled spirits hottled 

40 Bond. ccccccccccccesccccccecscccceccce 74 371r 351 
Container stampS....scccccececceresccscces 813 1,926 3,186 
Floor taxes. .cccccccccccccscccccvcccesoese 3,081 24, 454 43,549 
Permonted malt Liquors....cecccccceccesers 57,397| 149,784 | 186,041 
Brewers; dealers in malt liquors (special 

CURIE < vcccvcecessiess0ceeesssse coseeoes 80 2,196 1,80 














Total alcoholic beverage tares....seeeeees| 162,761) 371,352 | 594,615 
Tobacco taxes: 
Cigars (large)..ccccccrcccccccccccccscves 2,738 6,937 8,121 
Cigars (emall).cccccccccccccccccvccccccrs 8 23 
Cigarettes cer necemanevinney - a tin Pe or 
ci tt amall)...ccccccccccccccscvcere ° ° ° 
ee ee 506| 11661 | 1160 
Tobacco (chewing and emoking)...sessseces 3,975} 11,935 11,623 
Cigarette papers and tudes....sscccsecese 101 359 262 
leaf dealer penalties, ORGeecccccccccecce - bd 1 
Cigarette and cigar floor tares.....s.s0- * 13 3 
Total todacco taxes....sssssccsescccccecs 77.507| 263,089 | 240,83 
Source: Reports of collections. 





r Revised. 
* Yess than $500. 
1/ Excludes collections for credit to certain trust accounts for terri- 





tories and insular possessions, etc. 

Consists only of tax collections under the Current Tax Payment Act 
of 1943 for which returns have been filed with the Collector of In- 
ternal Revemms. Collections as shown in Daily Treasury Statenents 
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Miscellaneous internal reveme (continued): 


Stamp taxes; 
Bonds, issues of capital stock, deeds of 
CONVEFENCS, OC. ccccoccccccccccccccccccs 2,353 6,248 7,128 
Transfers of capital stock and similar 
SRUUPARE CURB eaiveveesscceccesescocceees 1,414 4,279 6,180 
Playing Cards..cccccccccccccvccccccccccece 680 1,825 1,957 
Silver bullion sales or transfers. ......0 20 & 


Total stamp COMOB.. cocccccccccscccccoccccce 


Mamufacturers' and retailers' excise taxes: 


SI EE siv.0'b0cnceaweenscsinnssonses 6,079} 12,922 18,300 
GaSOLLDS. ccccccccccccccccccccccccececcecce 32,931 74, 91, > 
PIv0s OBE BUDESscccccccccceccceccccccceccs 1 8,960 17,143 


Floor taxes on tires and tubdes....sesccees ® 15 ° 








Automobile trucks and Wuses......scceceeee 1,181 419 3,048 
Other mtomobiles and motorcyoles......... 173 _ 380 
Parts and accessories for mtomobiles..... 3. ’ 10,78 
. Blectrical energy...ccccccccscccscccccccces 3. 12, 12,428 
Electric, gas, end oil appliances.......+. 7 2, 660 
Electric light bulbs and tubdes......seseee % 2,766 
Blectric signs (repealed as of 11/1/42)... 14 
Radio sets, phonographs, components, etc.. 608 631 1,122 
Phonograph Tecords...ccccerccccccccccccecs oo 370 
Musical instruments....cccccecsescccccsces 33 222 130 
Mechanical refrigerato.s, air-conditioners 
CEC... .coccccccccccccccccccccccccccccooee 4 14a 8 
Watches. .ccccccccccccsecccccccsesese 2,62 2,1 
Floor taxes on matches..cecccscecs 4 bed 
Business and store machines....... 662 788 1,560 
Furs — retailers! excis@..ccccccccsesesses 3,668 6, 7,019 
Jewelry - retailers! excise....cccsceceses 10,613} 22,242 3, 682 
= reteilers' excise (effective 
1 Dndvocececcoccocscescoocoeencoouss 4,574 = 15, 225 
luggage - mamfacturers' excise (suspended 
as of MINE Lavoveostnuehageeseusmubene 2 1,798 4 
Optical equipment (repealed as of 11/1/42) 1 1 H 
Photographic BPPATatusS.cosscccccccvccscsevese 2,013 3,339r 4,37 
Rnbvder articles (repealed as of 11/1/l2).. 7 102 26 
Sporting BOOAB. covccvcvccccccscccccccvesece 250 678r 827 
Toilet preparations - retailers' excise... 5,417 8,404 17,497 
Washing machines (repealed as of 11/1/42). - 31 4 
Firearms, shells and cartridges....esssees Ly 180 1,170 
Pistols and revolvers...ssccsssesccccccees 1 12 2 
Repealed taxes not listed above......seeee 1 54 3 
Total mamfacturers' and retailers' excise ae 
CONSE 0.0050000s <evircceweceede<eucsiovecss 4,763) 167,727r| 244,027 


Miscellaneous taxes: 
Bituminous Coal Act of 1937...cceccceccece 
Sugar Act 0f 1937. .cccccccccvccccccvccccce 
Telephone, telegraph, radio and cable, 
Leased wires, OtC..ccsccccscccccccccenes 


1,161 8 
1.318 18,488 20, 856 
33,461 49,193 





Loval telephone service..sssesscceccessecs 12,605 21,799 32,299 
Transportation of o11 by pipe line........ 1,421 3,928 4,105 
Transportation of persons, seats, berths..| 22,418 42,601 65,423 
Transportation of property (effective 

TEP bnuccwechsniiethebcdessmabeesews 18,886) 54,012 60, 45 
Use of motor vehicles (effective 2/1/42).. 2,910) 123,885 117,170 
Use of boats (effective 2/1/42)....seeeees 1 181 190 
Leases of safe-doposit boxes....eccsccsees 4g 1,652 1,789 
Admissions to theaters, concerts, otc..... 24,878| 40,792 80, 082 
Admissions to cabarets, roof gardens, etc. 4,1 2 5,063 14,473 
Clud dues and initiation fees... cecccesees 96 1,970 2,999 
Bowling alleys, pool tables, oto......se0. a4 1,3 2,87 
Coin operated devices....sesseeccvercceccs gus} 13,766 13, 288 
Adulterated and processed or renovated 

butter, mixed flour 4/ and filled cheese 2 6 14 
Oleomargarine, including special taxes.... 351 1,465 1,634 
Narcotics, including marilmena and special 

CENNEsinc:0c0100n000s00ecesseeessebesenoese 17 270 194 
Cocomt and other vegetable oils processed 58 139 1, 306 
National Pirearma Aot..cccccccsccccccccces s 9 
All other, including repealed taxes not “ 

ees ean -69 4 66 
Total miscellancous taxes........sseeseee+] 115,098) 366,624 468, 260 


Total miscellaneous internal revenu®........| 529,057/1,640,141r| 2,060,130 


Total internal reverme......esesesesseeecesoes |59057,230|8, 284,351 |10,427, 735 


consist of withholdings deposited in Govermmont depositaries in addi- 
tion to payments accompanying returns filed with tho Collector of In- 
ternal Reveme. 

3/ current collections consist in general of taxes paid within twelve 
months after the close of the taxable year for which the return was 
filed. 

y/ Tax imposed upon the mamfacturo and sale of, and the occupational 

tax on mod flour repealed as of November 1, 1942. 


error. The number of the form is 1096 but the entire with the wrong number is authorized by the Treas- 
supply of these annual information returns were printed ury Department. 
with the wrong designation number. Use of the form 


Corporation | Miscel- Federal Federal Carriers' 
Total Individual | income and lanecus Insurance /Unemployment | Taxing Act 
2/ excess profits Contributions Tax Act of 1937 
profits / | taxes 4/ Act (Old-age | (Unemployment 
insurance) insurance) 


3,281,792 |} 1,105, 788 527,113 572,115 6,560 
1,427, Ub5 674, 416 738,520 14,509 = 
7 2,179,828 | 1,091,741} 1,056,909 31,178 207, 739 
5,643,848 |} 2,629,030 | 1,286,312] 1,299,932 42, 786 502,917 
5,162, 364 2,185,114 1,028,834] 1,122,5 33, 740 529,835 101,167 


5, 322, 771 2,129,609 982,017} 1,120,582 27,010 605, 350 106,123 
3,471,124 1,417,655| 2,016,297 687, %27 100, 658 

8,006, 883 4, 687, 462 56,6 7 895, 736 119,617 

16, 298, 888 ,629,9 2584. 715 1,131, 546 156, 008 

33,027, 802 14,629,343 | 137.453 || 1,738,372 1,290,025 183, 337 


1943-Soptember......s-s00- 4,191,778 Hy 2,132,387 14,676 27,863 2,949 


GUN ccccecacccees 1,643,578 54s, 414 8,713 108, 405 
Wovember..ceccccceces 1,470, 850 ; 07,579 15,717 207,01 
Docomber..scecesseces 4,590,615 | 2,175,565) 2,410,218 832 \y 1,496 


19Uy—Jarmmary..seccccccesees 1,984. 390 1,039,535 5 6,202 122,183 on 550 
Fodruary...ccsccccece 2,476,722 | 2,075,328 6 5,205 317,390 


, 199, 
1,914,138 28,012 49,590 3,484 


3,330,435 2,243,793 952.960 12,250 97,605 91,109 


WP cccecccceccccoce 3,076,173 1,859,230 ° 9,753 303, 859 254, 715 
Mitacécvecceteceess | SEE 1,288,899 | 3,260, 8,970 wa 3e5 542 


w A w wo 
eug Re & u 


an PEE Wh 
ovo vo a 
SRE S88 SSa & 


tea) 
ye uw 


DB cceccecececseces 1,318,941 403, 887 6,66 136,475 127,846 
Mngaad..ccccccccccece 4o2 | 1,340,416 366,022 9 261, 058 igo 
September.....seseses 1,356,372] 3,108,463 835 38,508 3,353 


Miscellaneous internal revenue 


Manuf ac- 
er turers' and 
retailers’ 
el excise 
” taxes 


Miscel- 
laneous 
taxes 


1, 649, 782 342, 275 ; 526, 222 
2,008, 51% 94,94 68,990 


2 379, 540 62, 323 
2,188,735 kg, 854 


2,272,158 . 2 416,754 


2,236, 822 396, 891 
2,359,641 447, 088 
2553 166, 65 617, 373 


2 837-670 . 1, 702 852,069 
»571,131 4gl 670,015 
5, 353, 336 ha 728, 694 


393, 608 


421,328 58,568 
315. a 366 5 


52,851r 


3 
381,92 


68, 029 
FOOTuaxy.cccccccerece 39, 4 62, 48 
March... cesscces eeoce 1,192 3 . 6 


58,720 
APTil...cesccccvceces 423,8 51,297 
MAF cccccccscccsvecess 


4g2,98 : 80, 868 16.663 
June eeeeeeeeerereses 498, S49 064 6, 


Pee ceccccceesecccce 754, 183 209, 940 71,586 
776,888 


87,679 
529,057 84,763 


Reports of collections. Consists of the declared value excess profits tax, the profit 
Revised. limiting provisions of the Vinson Act, and the tar on unjust 
2/ Excludes collections for credit to certain trust accounts for enrichment . 
territories and insular possessions, etc. 5/ Yor the period prior to September 1939 the data in the colums 
Includes victory tax collections and collections under the entitled Federal Insurance Contributions Act and Federal Unen- 
Current Tax Payment Act of 1943. ployment Tax Act represent collections under Titles VIII and 
Includes income tax collections on Alaskan railroads. The IX, respectively, of the Social Security Act. 
excess profite tax shown in this colum is that imposed under 6/ Includes tax collections under the Sugar Act of 1937 and under 
the Second Reveme Act of 1940, as amended. the dividends tex imposed by the Act of June 16, 1933. 
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More election results: The ballots in eleven States 
carried Constitutional amendment proposals applicable 
to the States taxing structure. Indiana apparently is 
to be the only state maintaining a gross income tax 
as this tax measure was rejected in all the States offer- 
ing such a proposal to the people. Specifically these 
results are as follows: 


California.—A proposed constitutional amendment, 
extending the $1000 property tax exemption of war 
veterans to those serving or who have served in the 
armed forces in World War II or who served in the 
armed forces in time of peace in certain campaigns, 
was adopted. Also adopted was a proposed constitu- 
tional amendment, authorizing the Legislature to exempt 
from property taxes property used for religious, 
hospital or charitable purposes and owned by agencies 
organized for such purposes on an non-profit basis. 


Florida.—The legislative proposal to amend the Con- 
stitution by reducing the special rate of taxation of 
intangibles from 5 to 2 mills was adopted. 


Idaho.—The proposed constitutional amendment, 
providing for the exemption from taxation of the 
property of the United States, except where taxation 
thereof is authorized by the United States, the prop- 
erty of the state, counties, towns, cities, villages, school 
districts and other municipal corporations and public 
libraries, was adopted. (On the basis of returns from 
477 of the State’s 845 precincts.) 


Louisiana.—Constitutional amendments providing 
for the following changes were adopted by the people: 
exemption of tractor fuel or distillate from the motor 
fuel tax ; repeal of the three year tax exemption granted 
new homes or improvements built after January 1, 
1938; authorization for parishes to levy taxes of not 
more than 2 cents per acre to promote the practice of 
forestry; and provision that when a bonded dealer 
sells motor fuel to another bonded dealer for use in 
aircraft in interstate or foreign commerce the second 
dealer shall be liable for the motor fuel tax. 


Minnesota.—The proposed constitutional amend- 
ment, authorizing the levy of an excise tax on fluids 
and other means of instrumentalities used for aircraft 
and airport power purposes and taxes on aircraft in 
lieu of personal property taxes, was approved by the 
electors. 


Texas.—A proposed constitutional amendment, au- 
thorizing the Commissioners Court in any county to 
reallocate the county tax levies by changing the rates 
for authorized purposes, provided the total of such 
taxes does not exceed 80 cents on $100 valuation for 
any year, was assented to by the electors. 


Washington.—A legislative proposal to amend the 
Constitution, limiting the aggregate annual levy on 
real and personal property to 40 mills and exempting 
port and public utility districts, was adopted. 


_ Arizona.—A constitutional amendment, proposed by 
initiative petition, authorizing and directing the levy 
of a gross income tax, was defeated. 





SIXTH WAR LOAN 


Arkansas—A proposed initiative measure which 
provided for the levy of an additional gross receipts 
tax of 1% was withdrawn by the sponsors and was 
not voted upon. 


A proposed constitutional amendment, providing 
for a system of retirement insurance to be financed 
by the levying of a 3% gross income tax, which tax 
was to supersede the existing sales and use taxes, was 
rejected by voters. 


New Jersey.—A proposed revised Constitution for 
the State was defeated. 


Oregon.—A proposed legislative measure to impose 
a 3% retail sales tax was rejected by people. 

A proposed constitutional amendment, authorizing 
a tax on gross income of not less than 3% and not 
more than 5%, payable monthly, to finance a state 
retirement and disability insurance plan, was also 
rejected. 

An initiative petition, proposing to levy a 3% tax 
on gross income for payment of old age pensions, 
was defeated. 


Mr. Wales: The Treasury Department has announced 
the appointment of Robert W. Wales as Tax Legisla- 
tive Counsel. Since January, 1942, Mr. Wales has 
been an Assistant General Counsel for the Office of 
Price Administration. Prior to that time he practiced 
law in Chicago for more than ten years with the firm 
of Miller, Gorham, Wescott and Adams, devoting 
most of his time to tax matters. He also served as 
law clerk to the late Mr. Justice Holmes. 

Mr. Wales is 37 years old, married and has three 
children. He was graduated from Princeton University 
in 1927, and from Harvard University Law School 
in 1930. 

Fortune Magazine: The December issue of 
FORTUNE colorfully illustrates the four major post- 
war tax plans; the Ruml-Sonne plan, the Twin Cities 
plan, the Hansen-Perloff plan and the plan born of 
the Committee for Economic Development. Says 
FORTUNE; “The Congress elected last month has 
a rare treat ahead of it. It will debate and pass a bill 
to reduce taxes—a tax bill that, of all things, would 
be fine in an election year. There haven’t been a half 
dozen such tax bills in the last century. 

Yet the Revenue Act of 1945 (perhaps 1946) won’t 
be easy to draft and pass. A new kind of tax bill 
must be written; it will be less a bill to raise revenue 
than a bill to facilitate employment and production. 
True, the effect of taxes on business is an old story— 
it was the ultimate preoccupation of Adam Smith. 
But aggregate taxes of $4 or $5 billion—the prewar 
federal yields—are one thing; taxes of $15 billion or 
more are something else again. Taxes in this volume 
could be a determining influence for prosperity or 
depression.” 

* * x 

“The very size of the post-war budget goes far to 
determine the kind of taxes that will be levied. Unless 
there is a sharp break with tradition only three taxes 
or types of taxes are available that will raise revenue 
in the volume required by [postwar expenditures].” 
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by them? Could it not more logically be said that 
the burden is upon the corporation in the form of 
an income reduced below what it otherwise would 
be by the amount of the tax? And if the consumer is 
not really burdened, why should not the corporation 
be left to pay its war taxes, retaining for itself 14124% 
of its statutory excess profits net income for post-war 
improvement which would both affect favorably the 
national economy and assure the consumer more effi- 
cient and economical service? 

Taxes under ordinary circumstances, and this in- 
cludes income taxes, are costs since presumably under 
regulation the net after taxes and after all other oper- 
ating expenses must equal a fair return. However, 
not all taxes are shifted or shiftable. The presump- 
tion of shifting may be too easily made. The utilities 
themselves may be considered as bearing any new 
or additional taxes if the monopoly price or rate is 
already being charged; so that no effective increases 
in charges can be made; if present earnings at a pre- 
existing rate scale result in subjecting them to taxes 
which have previously not been considered in deter- 
mining the rates to be charged ; if competition is oper- 
ative; and if, due to regard for the public relations 
factor, it may be deemed wise to pay taxes out of 
existing income rather than to ask for increased rates. 

Assuming, on the other hand, that utility taxes are 
shifted, that the present rates are a mechanism for 
tax collection, which certainly is true of the prices 
charged by other corporations, and viewing the fed- 
eral tax system as a whole, heavy war taxes collected 
from consumers through rates result in that wider 
distribution of the war tax burden which is in har- 
mony with the principle of financial sacrifice from all 
in supporting the common cause. 

It has been said that not long ago the question was, 
How shall business be taxed? Today the question is, 
Shall business be taxed at all? The subject of the 
taxation of business in all of its aspects is today being 
widely discussed. Significant and far reaching changes 
may be imminent. A present rate adjustment for 
utilities would be a precarious one if it were predi- 
cated upon the existing methods and rates of business 
taxation. A sounder and more stable business tax 
policy, which we may hope is a promise for the days 
ahead, would afford a better foundation upon which 
to rest a public utility rate structure insofar as that 
structure is related to the taxes a public utility pays. 

Congress in enacting the laws providing for the 
“federal war taxes”, sought to raise the huge and 
fantastic sums modern war requires. Any narrowing 
of the tax base through the fixing of utility rates at 
a level which would eliminate all or part of the income 
upon which such taxes are levied would tend to defeat 
the revenue purpose of Congress in enacting the tax 
laws. Although the Secretary of the Treasury has 
been quoted as saying that “The Department does 
not wish to be considered as giving even tacit approval 


to the suggestion that public utility rate reductions 


should not be put into effect because one result would 
be a loss of Federal revenues, particularly through 
reduction or elimination of Federal excess profits 
taxes”, the Secretary could hardly view with equa- 
nimity a proposal which would compel either resort 
to other and perhaps less desirable tax sources or 
greater reliance upon borrowing. In view of the 
financial needs of the federal government, a gentle- 
man’s gesture to the states’ rights principle should 
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not be construed as Treasury approval of a public 
utility rate reduction program when the principal 
object of that reduction is the elimination of a very 
substantial amount of taxable earnings. 

Our mounting public debt, to which the proposal 
under consideration might substantially contribute, 
should be kept within all possible bounds. We should 
borrow as little in war as possible. We should after 
the war retire the debt or substantial portions of it 
as rapidly as we can. Neither of these ends is served 
by a proposal which restricts the base of federal 
revenues to an extent that from California alone the 
Treasury would lose an estimated $100,000,000. 

The question may be raised as to whether if rates 
were reduced, the Treasury would benefit through 
the aggregate of increased income taxes paid by ship- 
pers, travelers and other ratepayers to whom the 
rate deductions would accrue. This would be ex- 
tremely unlikely and improbable. The dispersal or 
scattering of these funds through rate reductions in 
relatively small amounts would never result in pro- 
ducing for the government anywhere near the total 
of the revenue it now enjoys from the taxation of the 
returns in the hands of the public utility companies. 
In many and perhaps in most cases those receiving 
the rate reductions would not be in the excess profits 
tax class or high income tax brackets. Furthermore, 
those individuals paying either passenger fares or 
freight rates outside a business capacity would not 
because of that fact be under any necessity of paying 
increased income taxes if railroad rates were reduced. 
In the light of all these circumstances there might 
well occur a 50% to 75% loss in total revenue to the 
Treasury. 

All must share in the cost of war and government. 
If many pay indirectly through “federal war taxes” 
because utility rates at the moment at the present 
abnormal volume of business are high enough to re- 
sult in excess profits net income taxable under Federal 
law, then that situation may be considered not un- 
acceptable as a means of financing our emergency 
expenditures. 

If the utilities are in receipt of statutory excess 
profits net income, who should enjoy the benefits 
thereof, the government through taxation, the utility 
through retention of part of such earnings, or the rate- 
payer in reduced rates which would reduce or elim- 
inate those earnings? Mr. Prentiss Brown, remarking 
upon the Detroit Edison case, conceded that the cor- 
poration was interested to the extent of the effective 
1412% of excess profits net income it could retain and 
have refunded “which the Congress intended that we 
should use to a major extent in providing for addi- 
tional employment immediately after the war is over.” 
And then he added, “We are not only citizens of 
Detroit and Michigan, but we are citizens of the 
United States.” In other words, whence come the 
earnings which result in excess profits net income? 
From the war industries to which in turn it comes 
from taxpayers all over the United States. Why then 
should such profits through rate reductions be chan- 
neled back only to ratepayers in the local com- 
munity? Should they not rather go back to all the 
taxpayers in the United States? Has not Congress 
answered that question by saying that such profits 
should go back to the government through renegoti- 
ation where that is applicable and that what cannot 
be recaptured in that way should go back through 
taxation to the taxpayers? 
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Professor Groves of the University of Wisconsin 
observes concerning the general level of utility rates 
that “even though the taxes are borne by the consum- 
ers of utility services, these consumers are not iden- 
tical with the general public, and therefore they should 
pay for the special services they receive. There are 
many other important taxes which are probably 
passed on in the main to the consumer without the 
latter putting in a claim for exemption on that 
ground.” ? To reduce rates upon the dubious assump- 
tion that utilities are in receipt of excess profits to 
which the ratepayer rather than they or the govern- 
ment are entitled, is to run the danger of benefiting 
the ratepayer at the expense of the corporation, the 
stockholder, or the government. Indeed the ratepayer 
ultimately would not gain if, due to insufficient pro- 
vision for betterments and expansion, service becomes 
inadequate or impaired. 


In any event, reduction of rates would not provide 
100% relief for the consumer of utility services since 
revenues would have to be obtained from other 
sources and these burdens in part would fall upon 
him. Or, if instead of taxing more, proportionately 
greater emphasis were placed on borrowing, we 
would be violating sound principles of public finance 
in creating a larger debt with its burden of amorti- 
zation and interest which would have to be borne by 
consumers of utility services as well as by others. 
Furthermore, if consumers in general pay the same 
or even higher prices on a larger volume of business 
for the producer or seller than before the war, and 
the concerns providing the products are thereby obli- 
gated to pay taxes upon excess profits net income, 
why should ratepayers in particular not pay at least 
the same prices or rates as before-the war provided 
the profits of the utilities are substantially recaptured 
for the government through taxation? 

Disallowance of the federal war taxes in the form 
of rate reductions would widen the availability of 
public utility service but tax favoritism, of which this 
would be a kind, can be justified only under excep- 
tional circumstances. Tax payments are as valid a 
cost as wage payments and their deletion in whole 
or in part would be a form of public subsidy. Why 
at the expense of the government or of other tax- 
payers and even at the expense of the consumer him- 
self, as above indicated, subsidize the ratepayer who 
is the recipient of special services for the cost of 
which he should pay? Finally it should not be for- 
gotten that widening the availability of utility serv- 
ices by virtue of tax remission narrows in a certain 
respect the availability of non-utility goods and 
services. This follows from the reduced purchasing 
power of others because of the taxes they now have 
to pay. The net result would depend upon the com- 
parative amounts of rate reductions vs. new tax in- 
creases and the incidence of these developments. 


Since the war is being fought and the national debt 
is being incurred for the benefit of all, it is appropriate 
and imperative that every person bear some portion 
of this cost. If contributions to this end, not only in 
the utility field but in all other industries as well, 
are made through “federal war taxes” as operating 
expenses covered in prices to consumers, we shall 
have done reasonably well for the duration of the war 
in securing this broad distribution of our tax burden. 
A distribution achieved in such a manner would be 
defensible, indeed it could be deemed essential, if 





2? Groves, Harold M., ‘‘Financing Government,’’ Henry Holt & Co., 
Inc., 1939, page 278. 
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pressures against a sales tax or similar levies and 
against a further lowering of personal income tax 
exemptions continue to be effective. 


The Policy 


The proposal to reduce rates and thereby relieve 
utilities from the possibility and necessity of paying 
all or part of “federal war taxes” would restrict or 
nullify the taxing powers of the federal government. 
In fairness, it would be just as objectionable for the 
federal government to contemplate nullification of 
the states’ powers of rate regulation by insistence upon 
indefinite inclusion of continued high profits taxes as 
operating costs. Some mutual understanding should 
be sought. 

Whether in the regulation of profits by rate control 
or through taxation, care should be taken to reward 
unusual efficiency and economy. In some degree the 
present law does that by permitting retention by the 
utility of 14.4% of its excess profits net income. If 
rates were regulated to eliminate all the “federal war 
taxes” this incentive to more efficient management 
would be lost. Section 20 of the Public Utility Act of the 
State of California reads: “Nothing in this act shall 
be taken to prohibit any public utility from itself 
profiting, to the extent permitted by the commission, 
from any economies, efficiencies or improvements 
which it may make, and from distributing by way 
of dividends, or otherwise disposing of, the profits 
to which it may be so entitled, and the commission 
is authorized to make or permit such arrangement 
or arrangements with any public utility as it may 
deem wise for the purpose of encouraging economies, 
efficiencies or improvements and securing to the 
public utility making the same such portion, if any, 
of the profits thereof as the commission may deter- 
mine.” In any event we must remember that we are 
still in the midst of war. We need more manpower, 
more saving, more taxation. The tax upon excess 
profits net income should currently be retained in 
effective operation and not nullified as to the utilities 
by state action which would deprive the government 
of this important source of revenue. 


The Problems 


The report of the subcommittee on taxation, earlier 
mentioned, observes that “Generally speaking, the 
railroads are more dependent upon the invested capi- 
tal method of computing excess profits taxes than any 
other class of taxpayers. No other industry has such 
a large capital investment. Moreover, by reason of 
economic and other factors beyond their control, the 
railroads have not in recent years earned revenues 
sufficient to serve as a reasonable basis under the 
average earnings method. Accordingly, the railroads 
are most seriously affected and prejudiced by the 
failure of the current statute to give adequate consid- 
eration to present investment or present worth. 
The average earnings method provided in the statute 
is hardly more conducive to the determination of true 
excess profits than the invested capital method” ’. 
All this will lead, as ‘was true with the similar tax 
of World War I, to much litigation with consequent 
uncertainty of final tax liability. Uncertainty may 
also be due to the government’s privilege to review 
for several years the sufficiency of taxes previously 
paid. Consequently rate reductions now in amounts 
of taxes presently paid, presumptively leaving a fair 
return, may fail to accomplish that end. 





? Report of the Subcommittee, p. 15. 
































































































































































































































































































































































































































































































































































































































































There also has been uncertainty in our tax laws as 
to rates and substantive provisions both of which may 
and have been changed retroactively. In the light of 
all of these indeterminate factors, are not the rail- 
roads entitled to the 144%4% of their excess profits net 
income which accrues to them under the prevailing 
federal legislation? Why proceed after the fashion of 
a Donnybrook Fair and wherever you see a head, hit 
it? Rate reductions would diminish or delete the 
compensatory return the railroads now enjoy for the 
uncertainties of the tax situation and might well 
jeopardize, when the volume of traffic in the post-war 
period declines, the fair return to which they are en- 
titled. If the rate structure and the accompanying 
“federal war taxes” thereunder are kept intact, there 
will be a general feeling that the corporations are 
meeting their ‘share of the tax burden. If they pay 
much smaller or no such taxes, the reason therefor 
is not likely to be clearly understood and there will 
arise demands for other kinds of corporate taxation. 
If these should be enacted into legislation the com- 
missions would then still be face to face with the 
same problem they are now trying to solve. 






The Railway Economic Aspects 


This phase of the proposal to reduce utility rates 
to take account of war taxes may be considered from 
the threefold point of view of the historical record, the 
present status, and the future outlook respecting 
the railways. 


The Historical Record 


By and large it cannot be said that the American 
railways as a whole have realized the rate of return 
upon investment to which they have been legally 
entitled. The breakdown of the statutory rule of rate 
making of the Transportation Act of 1920 resulted 
in a modified rule of rate making in the Emergency 
Transportation Act of 1933. The new principle pro- 
vided that, “In the exercise of its power to prescribe 
just and reasonable rates the Commission shall give 
due consideration, among other factors, to the effect 
of rates upon the movement of traffic; to the need, 
in the public interest, of adequate and efficient railway 
transportation service at the lowest cost consistent 
with the furnishing of such service; and to the need 
of revenues sufficient to enable the carriers under 
honest, economical, and efficient management, to pro- 
vide such service.” The plight of the American rail- 
ways was fundamentally due to a gradual loss of 
traffic which was in evidence even before the depres- 
sion following 1929. The Great Depression aggravated 
and accelerated this loss. 

Mr. W. H. Wallace of the Mississippi State Tax 
Commission has recently stated the facts as follows: 
“Ratios of net operating income to investment indi- 
cate that for an important industry, earnings of rail- 
roads have been disproportionately low for a number 
of years prior to the present war. The average ratio 
for the ten-year period 1932-1941 was 2-21 per cent 
in comparison with 4-20 per cent for the preceding 
decade of 1922-1931, and 4-81 per cent for nine years, 
1908-1916, before the last war. The highest ratio was 
5-83 for the year 1916 and the next highest, 5-77 per 
cent for the year 1942. The ratio on which the rail- 
roads were reimbursed by the Government during 
its period of operation, 1918-1920, was 5-23 per cent, 
which may be considered the Government’s estimate 
of fair earnings at that time. On the latter basis earn- 


560 





ings similar to those of 1942 would have to continue 
for a long period to make up for deficiencies of the 
preceding decade.”* This last observation by Mr. 
Wallace states a significant fact so far as the current 
question of reducing railroad charges is concerned. 

The rate of return earned by Class I railroads as a 
whole, upon the aggregate value of their property 
devoted to the transportation service, 1921-1940, was 
as follows :* 


RE i Aisne aa hla 2.87 Pe 1.99 
ER a Gikne inrecn. 9 3.59 Seer 1.24 
ae a tes eet rs 4.33 MER.s sfeskee ts Se 1.82 
Se: 4.23 Ee ers 1.78 
Bree 4.74 . ae 1.93 
ae rer 4.96 ere -. oat 
eae Sey: 2.27 
ae 4.61 eee 1.43 
eae 4.81 eee 2.25 
eee 3.28 1940 2.61 


These are earnings rates for net operating income 
before the payment of interest charges. After paying 
interest charges Class I railroads had net deficits in 
1932, 1933, 1934, and 1938, and had very small net 
incomes in other recent years. 


The Present Status 


In appraising the present status of the railways one 
must keep in mind the temporary character of the 
high present revenue and the fact that sixty per cent 
of the traffic is military or government in nature. And 
although rates have not changed, wages and the 
prices of materials have increased to the extent that 
profits would have been deficits had not the volume 
of business increased. 


So far as the railroads are concerned, the use of 
data for 1943 is probably improper as a criterion for 
judging the soundness of any proposal to reduce rates. 
Evidence indicates that the traffic and revenue of the 
rail carriers are leveling off in 1944 as compared with 
1943. During the first six months of 1944, despite 
increased traffic and increased operating revenues, net 
railway operating income was less than in the first 
six months of 1943 by $161,000,000 or 22 per cent, 
while net income after charges decreased by $129,000,000 
or 29 per cent. Factors producing these results are 
wages, prices, and taxes. At the end of the war, and 
perhaps before that time, competition by water, high- 
way and air will reappear. The presence of so many 
fluctuating and unstable factors affords no adequate 
basis for a change in rates at the present time. 


In the light of the present status of the railways 
as just indicated there may be set forth somewhat 
categorically a number of specific objections to a pro- 
posal to reduce rates by an amount approximating 
“federal war taxes.” These objections are: 

1. The reduction of the present comparatively low 
intrastate rates would tend to place a burden upon 
interstate commerce. 


2. Under application of the theory of taxes relative 
to rate structure here under consideration, there 
might develop possibilities if not probabilities that 
insufficient income would materialize to the utility to 
“assure confidence in the integrity of the enterprise 
so as to maintain its credit and attract capital.” If the 
utilities have to meet the tests of the capital market 





*W. H. Wallace, ‘‘Railroad Valuation under War Conditions’’, 
Bulletin of the National Tax Association, Vol. XXVIII, No. 7, p. 202, 
April 1943. 

* Sources: Statistics of Railways of C'ass I, 1935, Washington, 
Bureau of Railway Economics, 1935; A Yearbook of Railroad In- 
formation, 1940 Edition, p. 50; and A Review of Railway Opera- 
tions in 1940, p. 28. 
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for betterment and expansion, they should not be 
handicapped by a rate policy conducive to uncertain 
and deficient returns. To achieve stability of divi- 
dends which is in accordance with good financial 
management, it may be necessary at times to allow 
more than a so-called fair return. 

3. For the railroads as distinct from the more 
monopolistic utilities, the fat years must make up for 
the lean years. 

4. If costs should remain up or increase and vol- 
ume of business and income should decline, as in some 
measure they apparently already are doing, for Class 
I railroads had an estimated net income, after interest 
and rentals, of $58,500,000 in July 1944, compared with 
$82,278,032 in July 1943, relief should be available to 
the railroad in the tangible form of the 1414% of ex- 
cess profits net income which under the existing law 
it may enjoy. Regulation downward of rates would 
deprive them of all or part of this advantage. 

5. A related consideration is that difficulties would 
be interposed to the accumulation of reserves to meet 
the problems of transition after the war. 

6. Once rates have been reduced, subsequent rais- 
ing of them, even when justified, is likely to prove 
dificult and unpopular. This would be true during 
either a period of rising prices and active business or 
one of falling prices and declining business. The 
public is likely little to respect the stages of the busi- 
ness cycle as they affect financial returns to the rail- 
way. This is no argument against any rate adjustment 
at any time but only a suggestion concerning the 
advisability of prolonged consideration before down- 
ward revisions are made in a rate structure in the face 
of the almost certain knowledge that the condition 
suggesting its decrease is temporary and upon its 
termination the rates would have to be restored. 

7. Reinvestment to obviate bond financing and amor- 
tization of existing indebtedness would be restricted 
as the result of a rate reduction policy. Inasmuch as 
the present tax system as applied to corporations 
places a premium upon debt as against equity financ- 
ing,> there should not be added to this stimulus a 
further pressure toward large bonded debt in the 
form of income inadequate to achieve retirement of 
senior securities. If the question is one of refunding 
rather than retirement, appeal must be had to the 
capital market and the income accruing to the rail- 
way utility should be sufficiently ample and stable to 
enable it to enter that market upon even terms with 
other borrowers. Within the next 40 years Southern 
Pacific, for example, will have to provide for the 
refunding of some $606,000,000 of indebtedness, aver- 
aging over $26,000,000 annually. 

8. If utility rates are reduced and if at the same 
time the tax upon excess profits net income is not 
repealed there would arise a conjuncture of circum- 
stances which would create a question as to the adequacy 
of incentive to economical and efficient management. 

9. Questions can be raised concerning the timeli- 
ness of the present proposal to reduce rates. If at a 
later date, with continued economies of operation 
along with a reduced and more normal volume of busi- 
ness, it should be clear that earnings were excessive, 
then the desirability of downward rate adjustments 
could be considered. 


10. A rate reduction would in a sense add up to a 
triple burden upon stockholders inasmuch as stock- 





5 This is due to the fact that while interest paid on corporate 
securities, like dividends, is taxable in full to the recipient, it is 
deductible in full to the corporation, and by reason of this deduc- 
tion the income represented by such payments is taxed but once, 
whereas the income represented by dividends is taxed twice. 
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holders’ dividends as well as the corporate net income 
are subject to federal taxation. 

11. Passenger fares have generally in the past not 
contributed their full share to the cost of transporta- 
tion. Therefore they should not be reduced nor should 
we by fare reductions at this time encourage civilian 
travel. The federal 15% excise upon passenger fares 
was designed not only to raise revenue but to restrict 
civilian travel in favor of military needs. 

12. Would it not be contrary to public policy for 
the Commission to order a general rate reduction 
merely because otherwise reasonable rates temporarily 
produce a larger than normal revenue? The rate adjust- 
ment cannot with advantage be made dependent upon 
fluctuations in the volume of traffic because, to repeat, 
the rate structure should take into account both the 
lean years and the fat years. 

13. Rate of return allowed should be determined in 
the light of actual and prospective risks. With respect 
to the railways, the regulatory agency should take 
into account (1) competition from other enterprises 
furnishing alternative services; (2) technological 
advances which may make expensive equipment obso- 
lete; (3) contraction of traffic because of depressions ; 
and (4) the possibility of wide fluctuations in prices 
and interest rates. 

14. There should be no disproportionate emphasis 
placed upon rates in the regulatory policy. Of far 
more importance to the consumer is the quality and 
adequacy of the service. Service outweighs by far any 
reduction of a few cents a month in a utility bill. 


The Future Outlook 


In an extensive staff report on Carrier Taxation, 
the chapter dealing with the taxation of railroads gives 
the warning that the future of the railroads “will not 
be an easy one.” It questions whether such optimism 
as concerns the future “is justified in the face of a vast 
expansion in ship- and plane-building facilities, large 
water and air transport fleets that can be partially 
converted from military to civilian use, and ubiquitous 
proposals for highway construction as part of a large 
program of post-war public works.” Conceivably, the 
report adds, the future of the railroads “may be one 


in which a relatively small handicap will be of decisive 
influence.” ® 


Undoubtedly the railways will lose traffic to com- 
petitive transportation agencies when these are in a 
position to continue operations under normal condi- 
tions. Such railway economies as may be realized are 
likely to serve more to counteract rising costs of mate- 
rials and labor than to reduce operating expenses. 
With prospective disturbances in the national economy 
due to the forthcoming transition from war to peace, 
and with the railways peculiarly dependent upon the 
health of the general economy, “estimates of post- 
war net railway operating income,” suggests Mr. 
Wallace, earlier cited, “should be very conservative. 
While there is no exact parallel as to all conditions, it 
would seem that a period including that of the last 
great depression, say the decade 1931 to 1940 inclusive, 
might be considered as reasonably representative of 
post-war conditions and of average post-war earnings.” 


Rate reductions at the present time to take account 
of “federal war taxes” would seem inadvisable in the 


light of the probable truth of such observations and 
conclusions. 





* This report on Carrier Taxation, in three volumes, comprises 
753 mimeographed sheets plus appendices. The Board’s director 
of tax studies was Dr. Ronald B. Welch. 


561 





























































































































































































































































































































































































































































































































































































































































































































































The railways face a problem of deferred maintenance. 
Under the federal tax law any sums set aside for this 
purpose are not deductible as an operating expense 
but are taxed as income. Standard policy recognizes 
for tax purposes only sums actually expended on main- 
tenance during the current tax year. But because of 
war conditions maintenance work in normal volume 
cannot now be carried on. In lieu of amendment to the 
tax law to permit deduction of deferred maintenance 
and in lieu also of proposed rate reductions, it would 
be advisable to consider, under supervision, the im- 
pounding of funds to be expended after the war to 
bring the railway plant to its full operating efficiency. 
The future of the railways as to the adequacy of their 
plant to serve the public is uncertain if deferred main- 
tenance for purposes of taxation is to be considered 
profit rather than expense and if simultaneously their 
rates are to be reduced thus inevitably further dis- 
couraging proper maintenance and repair. 

“The experience of the railways in 1930 is illuminat- 
ing,” says Professor Slichter of Harvard University. 
“Partly at the insistence of President Hoover, they 
did not at first curtail their expenditures on plant and 
equipment when the depression of 1929-1930 set in. 
During the first quarter of 1930, their outlays for 
equipment and their expenditures on roadway and 
structures were far above the first quarter of 1929. 
3ut when business failed to revive in the late spring 
and the summer of 1930, the railroads were unable to 
continue their large outlays.” Who can confidently 
predict, in the light of the historical record, that a 
similar situation may not again arise? Should not the 
railways now be given ample opportunity to build up 
reserves against the days of reckoning ahead? 


The General Economic Aspects—Inflation 


There are good reasons for taking the position that 
maintenance of the utility rate structure at its present 
levels would not be contrary to, but rather would be 
in harmony with, the national policy of economic 
stabilization. Indeed, the rate reductions which are at 
issue in this case, if put into operation, would in them- 
selves have pronounced inflationary effects in certain 
directions. 


It is to be observed that when the Secretary of 
Agriculture and the O. P. A. Administrator argued 
the matter of increased railroad rates upon certain 
traffic which had been granted in 1942 by the I. C. C. 
to meet a rising cost situation, these officials were not 
concerned, as in the instant case, with a reduction of 
rates which formerly had been held reasonable at an 
earlier prevailing volume of traffic. Rather they were 
appealing for a decrease in rates which had been in- 
creased and which in time, together with an enlarged 
volume of traffic, produced an alleged abnormal return. 
The rates here in question have not been increased 
from former levels. 


That we still face the prospect of measurable infla- 
tion is quite apparent. The Bureau of Labor Statistics 
index number indicates that all prices affecting the 
cost of living have risen approximately 25 per cent 
since 1939, while wholesale food prices are up 50 
per cent. During the six months after World War I 
prices soared more than 70%, it has just recently been 
observed by Mr. Chester Bowles, O. P. A. Adminis- 
trator. Why are we in danger of rapidly rising prices 
in the post-war period? A number of explicit reasons 
have been set forth in the August 15, 1944 University 
of Illinois Bulletin “Opinion and Comment,” in an 
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article entitled “The Prospect of Serious Inflation,” 
by Donald L. Kemmerer, of the Department of 
Economics. 


First, our budget has not been balanced since 1930; 
from 1931 to 1940 our revenues met but 57% of our 
expenditures. Since 1940 the situation needs no com- 
ment. Second, rationing and price controls will be 
less successful when the war is won. A reaction is 
overdue. Third, when the war is won “people will buy 
fewer bonds and will spend their money for the things 
they have been promising themselves the last few 
years. Not only that, but many will cash in some of 
their bonds to buy these long anticipated luxuries.” 
The Treasury announced on August 16 that bond 
redemption in the first 12 days of August equalled 
sales in the same period. Sales of series E, F and G 
bonds amounted to $121,416,111 while redemptions 
totaled $119,224,341. 

Fourth, there will be much more money in circula- 
tion. “We now have four times as much gold and 
seven times as many dollars as we did in 1918. Demand 
deposits have grown $40,000,000,000 since 1939 and are 
triple what they were in the peak year of 1929. The 
amount of money in circulation has tripled since 1939 


from $7 billions to $22 billions.” These price expand- ° 


ing forces cannot be dammed up indefinitely. Fifth, 
the post-war period will present many baffling eco- 
nomic problems. We may continue to declare emer- 
gencies and then try to overcome them by spending 
more money. We may rationalize with the half truth 
that the size of the national debt is of no consequence 
because we owe it to ourselves. Sixth, if we fear infla- 
tion, and try to hedge against it by putting our money 
into land, corporate stocks, or goods of almost any 
sort, this faster circulation of money, like more money 
itself, will bring inflation upon us all the more quickly. 
As a safeguard against all these inflationary possibil- 
ities, the utilities should be permitted to keep their 
existing rate levels intact, particularly in view of the 
further circumstance that rate reductions would set 
in operation certain inflationary forces of their own. 

In what respects is the proposal to reduce rates 
likely to have inflationary effects? First, through rate 
reductions there would be a release of funds for other 
purposes whereas if the existing rates were retained 
and the existing “federal war taxes” were paid or even 
stockholders allowed a larger return, there would bea 
better chance of stable prices in general because of 
absorption of funds by the government through taxa- 
tion or because of the tendency to save and re-invest 
on the part of stockholders. Second, as earlier pointed 
out in this memorandum, less taxes would accrue to 
the federal government from others to whom benefits 
of rate reductions would flow than if present taxes 
were paid by the corporations now paying them. Less 
taxes mean more spending power to raise prices. And 
finally, as against the certainty of absorption of funds 
by the government for war purposes if the federal war 
taxes are retained as they now are by not being 
sterilized by state action to reduce rates, there is the 
uncertainty of the imposition of new taxes. The gov- 
ernment might resort more largely to borrowing, 
especially from banks, which is inflationary in character. 


The Government Credit 


As an incident to this discussion it may not be 
inappropriate to observe that any material decline of 
federal revenue brought about by utility rate reduc- 
tions would not be helpful to the government credit. 
It is not maintained that loss of such revenue would 
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be disastrous or even determinative. Yet it would be 
one more factor in a situation which should be care- 
fully guarded against. Professor Alvin Hansen, of Har- 
vard University, has recently well stated the matter as 
follows: “Government credit is the foundation of our 
whole financial structure. In the great depression it was 
government credit that came to the rescue of bank- 
rupt railroads, bankrupt banks, bankrupt home own- 
ers and bankrupt land owners. Government credit 
underlies the security of our savings institutions, our 
insurance companies, our commercial banks, and our 
entire credit system. There are currently dangerous 
attacks being made upon the credit of the federal 
government. Resolutions have passed a number of 
state legislatures proposing a constitutional amend- 
ment to limit the taxing powers of the federal govern- 
ment. Even before the Constitution was adopted, 
Alexander Hamilton, in his federalist papers, argued 
that any limitation on the taxing power of the federal 
government would be a grave mistake. If, as is now 
suggested, we should, by constitutional amendment, 
deprive Congress of the power to impose income tax 
rates in excess of 25 per cent, will not others propose 
an amendment to raise exemptions to $3,500 and to 
limit the rate on the lower incomes? Proposals have 
also been made to limit the borrowing -power of the 
federal government. Such proposals should be vigor- 
ously resisted by all who have any regard for the 
integrity and security of our financial institutions. If 
our social order is to survive we must maintain the 
credit of the government, the purchasing power of our 
money and the value of government bonds.” ” 


Prosperity and Depression 


The broad objective of economic stability which 
concerns us all might not be too well served by a pro- 
gram of rate reductions in the public utility field. 
This circumstance could be attributed in part to any 
adverse effects upon the economic well being of the 
utilities themselves which might follow from a rate 
reduction policy. They are a highly important part 
of our total economy and any harmful effects upon 
them would spread their evil consequences to other 
parts of our economic structure. Mr. Halbert P. Gillette, 
in the August 9, 1944 issue of the Los Angeles “Times” 
observed that to hold down profits to a small per- 
centage is to “curtail economic progress in the railway 
field and to make it increasingly difficult to sell new 
issues of the common stock. In consequence, most 
railways are so excessively burdened with bonded 


7 Quoted in Tax Policy, Vol. XI, No. 14, p. 2, Feb. 1944. 
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indebtedness that when a long depression occurs many 
receiverships result. Such financial failures intensify 
and prolong depressions. It has long seemed to me 
that it would be well if railways and other public 
utilities were so liberally treated by rate regulating 
commissions that they could retire all their bonds by 
substituting preferred stocks and thereafter issue only 
common stocks for extensions and betterments. Debt- 
burdened corporations are a grave menace to prosperity.” 

Moreover, economic instability might also tend to 
develop because of the undue expansion of other 
industries due to expectation of larger profits because 
of lower utility costs and because of possible, even 
probable, higher prices in the post-war period. Could 
we effectively “sit on the bulge” and prevent over- 
expansion? While this anticipation of larger profits 
is but one possible factor which might lead to over- 
expansion it nevertheless is the cumulative effect of 
forces such as this that gets us into difficulty. In 
passing, one may observe that other industries and 
individuals have progressed economically during the 
war years. Why should they be made more pros- 
perous at the expense of the utilities? 

One final observation may be made. If now during 
prosperity rates are reduced and subsequently after 
a temporary post-war boom we run into depression 
and unemployment, the Commission would be reluc- 
tant to restore rates even though that seemed to be 
justified in view of the declining volume of utility 
business and the consequent decrease in net income. 
Indeed, under the conditions assumed, a rate increase 
might harm rather than benefit the utilities. In the 
face of the adverse conditions, the Commission would 
be powerless to aid them through any compensatory 
rate action which would be at all effective. Taking a 
long run view, therefore, it would be better to err on 
the side of conservatism in any matter of proposed 
rate adjustments to take account of “federal war 
taxes.” 

Rate reductions designed to disallow as operating 
expenses all or part of “federal war taxes” are inad- 
visable at the present time. The plan would be con- 
trary in various respects to the best fiscal policy under 
existing wartime conditions. In addition there would 
develop certain adverse consequences from the stand- 
point of the economic and financial welfare of our 
utilities. Finally, inasmuch as these utilities are such 
a large and vitally important part of our total economy 
the full and effective functioning of which so greatly 
concerns the entire citizenry, no step should be taken 
which would tend to jeopardize the healthful opera- 
tion of the economic system. [The End] 





() F THE 6 million employees on the government payrolls in the United States, 47 percent 
are employed by the Federal government (exclusive of Federal employees off the 
continent), 32 percent are on the State and local nonschool payrolls, and 21 percent are 
school employees. In 15 states and the District of Columbia, Federal employment sur- 


passed that of State and local governments. 


In Connecticut, New Hampshire and Wis- 


consin, more than half of all the employees in the State are nonschool State and local 
government employees. In 8 States over one-third of the total personnel are for schools, 
and in 15 States school employees exceed those for nonschool State and local government 


purposes. 


Of the 1,896 thousand nonschool employees on the State and local payrolls on April, 
1944, two-fifths were concentrated in the five States of New York, California, Pennsyl- 


vania, Illinois and Ohio. 
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THE FERRO-BERDON TAX PLAN 


Proposed by Ferro, Berdon & Company, New York CPA’s and tax consultants 


HE FERRO-BERDON plan represents a dis- 
tillation of practical thought of practicing account- 
ants and tax men, based on their day-to-day 
working contact with tax law theories and adminis- 
tration. The plan is not predicated on any assumed 
levels of national income, but is designed to work at 
any level. It is not hooked up with any guesswork. 
It takes no stand for, or stab at, postwar federal 
outgo, but will work at any expenditure level. It is 
not tied in with budgeting, a subject matter in itself. 
It is solely a taxing plan. 

It proposes a fundamental federal taxing structure 
without advocating rates. Rates are for the year-to- 
year determination by Congress in the light of pre- 
vailing national income and ascertainable federal 
expenditure program. In short, it suggests methods, 
fields of revenue. The extent of tapping those sources 
is a matter of annual rate-setting by Congress, some- 
what in the manner of municipal setting of tax-rates 
in connection with budgeting. Aside from basic 
privilege tax, emphasis is, throughout, on ability 
to pay. 


Principal Aim 


The Ferro-Berdon plan attempts to remove federal 
taxation from the realm of political jockeying and 
over-frequent revision of basic definitions and con- 
cepts. Reason: see present entanglements on statute 
books, before the courts, by way of administration. 

In essence, the plan proposes a sound, realistic and 
practical revenue structure which, once adopted, 
shculd not need to be changed very often, except as to 
rates. It is desired to have Congress enact rates 
annually, following passage of the federal budget. It 
is reiterated that aside from rates the federal revenue 
structure should “stay put”. That will be Incentive 
No. 1 to business, because certainty and definite 
knowledge will be substituted for guesswork and 
wishful thinking; planning will be possible where 
groping has been the only way out. 


Approach 


The Ferro-Berdon plan recommends the enactment 
of a new basic tax law with no umbilical tie to exist- 
ing Code and/or prior enactments. Needed definitions 
and retained features of present law should be incor- 
porated into the new law, and the accumulated con- 
fusion to date might then be repealed. A definite 
stopping point to the present uncoordinated mush- 
room growth is believed both feasible and desirable. 
A start now “from scratch” is considered practical 
and should be vitalizing. 


Principal Features 


The sorely needed simplification of our revenue 
structure, accomplished through the approach just 
suggested, should be reasonably assured of survival 
by future legislative guidance on administrative mat- 
ters, in specific terms and in plain understandable 
language. For instance, administrative and judicial 
confusion on tax status of “family” partnerships 
should be obviated by Congressional stand, one way 
or the other, on the question. Accounting methods 
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should be such as accord with sound accounting 
standards but beyond that the taxpayer should only 
be required to adhere to his selection consistently ; in 
the absence of deviation from a sound accounting 
concept and accepted business usage the Treasury 
should not be permitted to prescribe methods via 
regulations. Many other instances bespeak need for 
administrative streamlining and a common sense 
approach. 


Specific Recommendations 


The Ferro-Berdon plan proposes— 


1. That present capital stock-declared value excess 
profits tax combination be repealed, to be replaced 
by a “privilege tax” on equity invested capital of 
corporations, partnerships and sole proprietorships, 
determined on an annual average basis. This is for 
privilege of doing business under the advantages and 
protection of the U.S. form of free economy. 

2. That borrowed invested capital be subject to 
privilege tax on same general basis as equity capital. 

3. That present general corporate taxing structure 
be retained but that rates be graduated with about 
ten brackets. Administrative controls should be pro- 
vided to prevent “split-up” abuse. 


4. That corporate dividends be allowed as a deduc- 
tion against corporate income, to avoid double taxa- 
tion, to encourage distribution and eliminate present 
“salary vs. dividend” disputes in closely held corpo- 
rations, except that a nominal “in-lieu-of-dividend” 
exemption be prescribed for general purposes of 
reserves and expansion. Present penalty tax on un- 
reasonable accumulation of surplus should be repealed. 


5. That all corporations be allowed a certain mini- 
mum flat exemption to encourage small business. 


6. That partnerships be subject to an unincorpo- 
rated business tax, generally at same effective rates 
as corporations. 

7. That present individual income tax structure, 
generally, be retained but that exemptions be lifted 
from present sub-subsistence levels to a realistic and 
reasonable subsistence minimum. 


8. That capital gains provisions, as at present, be 
retained but that capital loss provisions be liberalized 
so that “what’s fair on the gain side is fair on the 
loss side”. 


9. That tax advantages granted to present Western 
Hemisphere Trade Corporation be liberalized and 
made applicable to all foreign trade, to encourage 
trade and full employment. 

10. That only realized income in accord with ac- 
cepted accounting principles be taxed, to obviate 
administrative wranglings and confusions and taxing 
pure “technicality” income. 

11. That excess profits taxes be repealed in toto at 
earliest practicable date. 

12. That all future bond interest on all issues (fed- 
eral, state or local) be fully taxable. 

13. That all excise taxes be repealed as regressive 
and economically and equitably unsound, that no fu- 
ture sales or excise taxes be imposed. 

[Continued on page 566] 
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TALKING 


THE SHOPTALKERS: “What have you here, 
another tax plan!” exclaimed the Kid. “If that’s the 
plan to end tax plans I’m for it. What this country 
needs .. .” 

“Here, have a cigar,” offered the Shoptalker. “The 
F-B plan has just been born, and what the proud 
fathers have had to go through in the process defies 
description and staggers the imagination. But we are 
mighty proud of the child.” 

“What’s it all about?” Philo asked. 

“Well, from what I have seen of it there’s some 
potent good sense in it,” said Oldtimer. “I have often 
wondered why taxmen, who live closer to the whole 
taxing picture than anyone else, haven’t been heard 
from with a taxing plan. The Ferro-Berdon plan is 
the first one from that source, to my knowledge, and 
a good public service gesture it is.” 


“It has some interesting and rather daring depar- 
tures,” interposed Law. “Let’s look it over. In the first 
place it deliberately ignores postwar income and out- 
go estimates. What does that give you?” 

“Tt gives you something that’s stripped of ‘if’s’ and 
‘but’s’,” said Star. “Postwar national income and fed- 
eral expenditures are for the crystal-ball charmer to 
determine. In the very essence of things a plan is the 
sounder for choosing not to trespass in the field of 
fancy guesswork. That’s right in the preamble: ‘Jt is 
not hooked up with any guesswork’. Makes good sense 
to me.” 


“Then how in the world do you determine how 
much revenue the plan will produce?” inquired Dash. 


“Read the plan,” suggested Oldtimer. “It doesn’t 
attempt to conjure up revenue on the basis of esti- 
mates of coming events. The plan is a basic taxing 
framework with which Congress will set the rates 
annually, to raise the revenue needed.” 

“And rates will be jumping up or down, depending 
on how the trade and employment winds blow,” con- 
cluded the Kid. “That doesn’t sound too attractive 
to me.” 

“T think,” retorted Oldtimer, “that it would be 
entirely feasible to leave rates alone for some years, 
as a practical matter. Once reasonably set, there 
should be no need for violent fluctuations, or perhaps 
any fluctuations over a long period.” 

“Suppose rates were so set in the beginning,” pro- 
posed Star, “that more tax than necessary would be 
produced.” 

“Earmark the excess for the following year,” 
answered Oldtimer. “That’s obviously what the plan 
has in mind. If too much excess accumulates, then a 


Talking Shop 


by Bert V. Tornborgh, C. P. A. 


rate reduction would be in order. In any event Con- 
gress should look at the rate structure once a year, 
re-enact it as is, or modify it, according to the then 
apparent need.” 

“What about point 20 in the plan?” asked Dash. 
“It says something about adjusting rates in inverse 
order to revenue requirements . . .” 

“An ingenious feature, if practicalities can be 
worked out,” endorsed Oldtimer. “The highest taxes 
would be collected in the most prosperous years, the 
lowest in the depression years. That might very well 
tend to help level off the economic cycles, stabilize, 
moderate depression periods . . .” 

“No reasonable man can object to that,’ conceded 
Philo, “and only an unreasonable man would decline 
to support it wholeheartedly. That point is good!” 

“Let’s review the plan in some orderly sequence,” 
suggested Law. “We began at the beginning, now 
we are at the very end of it . . .” 

“The announced aim to make the general revenue 
structure ‘stay put’ for a while,” observed Dash, “ex- 
cept perhaps as to rates, is the soundest note I have 
heard in a long time. That has been our trouble in 
recent years: always a new reshuffle of the cards, 
never knowing what basic prescriptions would be. 
Almost like playing stud poker . . .” 

“It would certainly be a boon to business to know 
that taxable income definitions would remain reason- 
ably the same from year to year,” contributed Star. 
“But there would still be the rate question. How 
would you be able to figure ‘how much’, and set up 
your tax reserves?” 

“T think I can illustrate that,” replied Oldtimer. 
“Assume a tax bill was passed under the Ferro-Berdon 
plan at the end of ’44 with certain basic rates set. 
They would hold good for 1945. After Congress gets 
finished considering the appropriations and the fed- 
eral budget, say along about mid-year 1945, rates 
would be set to be used for 1946—for the ensuing 
WM. 

“All right,” agreed Star. “During any business year 
all the requisite ‘stay-put’ factors would be there, the 
frozen base structure and the rates. I get the point.” 

“What do you think about the ‘privilege tax’ fea- 
ture?” asked Dash. 

“It’s a franchise tax, of sorts,” observed Oldtimer, 
“for the avowed privilege of ‘doing business under the 
advantages and protection of the U. S. form of free 
economy’. Seems self-explanatory to me. And if a 
franchise tax is good reasoning for a state—such as 
New York, for instance—then it ought to be plausible 
reasoning for the federal government.” 
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“What kind of a rate, I wonder?” mused Philo. 
“That makes all the difference.” 

“You know what the plan says about rates,” coun- 
tered Oldtimer. “However, it seems to me the SEC 
recently released a figure of some 63 billions as repre- 
senting invested capital in U. S. businesses. I don’t 
know how reliable the figure is or what it really stood 
for or whether all business was included, but a rather 
nominal rate on equity capital would produce quite 
a tax, if the 63 billions are any guide.” 

“T like the emphasis on ability to pay taxes,” offered 
the Kid. “After all, if that’s a sound criterion in some 
respects it might well turn out to be a proper criterion 
for all taxes—and why not!” 


Recent Books for Tax Minded Executives 


HOW WE LIVE—Fred G. Clark and Richard 
Stanton Rimanoczy. D. Van Nostrand Company, Inc. 
Price: $1.00. 

This is one of those “even you can understand 
books”. The authors, who are Moderator and Pro- 
gram Director of a radio program “Wake Up America”, 
so the story goes, determined from their voluminous 
fan mail that what America needs is a good primer 
on economics. And a primer it is, it is illustrated like 
a primer, written like a primer and bound like one. 
It is fundamental economic principles explained so 
that even you can understand. 

Obviously it has little value to the taxman, his ap- 
proach to this subject is through a deeper channel 
traveling with professional alacrity. Its sale should 
be particularly helpful in California where a great 
number of the electorate are susceptible to certain 
economic theories which do not take into account the 
proposition: Who is the government? 


EXCESS PROFITS TAX RELIEF—Hugh C. 
Bickford. Prentice-Hall Inc. New York. Price: $7.50. 

The relief provisions of the Internal Revenue Code 
have received more publicity and notoriety than the 
arrival of the circus and a great many business men 
have hopped on the bandwagon like kids jump the 
calliope at the end of the circus parade; a fact which 





is attested by the some odd 30,000 claims for relief 
that have been filed keeping the Bureau as busy as 
the driver of the calliope brushing the would be riders 
off. It is no wonder then, after so many magazine 
articles have treated with these provisions of the law 
that a book should make its appearance on the sub- 
ject, rather the book is a little late in coming but late 
as it is, many will find it a great help to understanding 
the complications involved in relief claims. 

The author, an attorney in Washington, D. C., is 
fully qualified to treat the subject objectively and this 
he does with a great deal of thoroughness, particu- 
larly in the matter of collating statistics and pertinent 
facts necessary to the “business cycle” claims. He has 
also brought together the law, the regulations and 
the committee reports applicable to the statute but 
the pages devoted to this material which can be ob- 
tained in pamphlet form from the government, will 
be disappointing to many who look for more textual 
material than is presented in some 160 pages of the 
490 pages book. 

The value of a book of this type must be measured 
by the good the reader gets from its reading and 
study and any business man interested in the excess 
profits taxes will find this a good book to have, at 
least until something better comes along. 


SHOULD THE UNITED STATES ADOPT 
THE BRITISH SYSTEM OF ASSESSING 
REALTY ?—Tax Institute. New York. Price: Fifty 
cents. 


A discussion of this question by Arthur Collins, 
Financial Advisor to Public Authorities, London; 
Clarence Heer, University of North Carolina; Her- 
bert D. Simpson. Professor Emeritus, Northwestern 
University. 


THE TAXATION OF CORPORATE INCOME 
—C. J. Gaa. University of Illinois Press, Urbana, IIl. 
Price: $4.00. 

A good general book covering such subjects as: 
What Is Income, Periodicity, Income Realization, and 
Accounting and Taxation. Well adapted to the pur- 
pose of giving the student of taxation a background 
knowledge of the field of taxation of corporate income. 
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14. That “family partnerships” be atfirmatively 
recognized as a specific type of entity in the tax law, 
and Congressional taxing intent specified. 


15. That social security taxes be broadened to 
apply to all gainfully employed. 


16. That taxpayer be permitted to elect his own 
depreciation rates but, once having elected, he be 
bound by “where the chips might fall”. 


17. That professional accountants’ certification of 
return shall be recognized as prima facie evidence of 
a proper and acceptable statement of facts and figures, 
along lines of British established procedure. 


18. That estate and gift taxes be replaced by one 
property tax, with high before-and-after death rates 
but with reasonable flat exemptions. 


19. That present Tax Court appeals procedure be 
made applicable to all federal tax matters, to obviate 
present hardship through necessity of paying first, 
seeking refund afterward. 


20. That Congress annually, having passed the 
federal budget, prescribe necessary rate-adjustments 
correlated to the budget requirements, but that con- 
sideration be given to ways and means of having rates 
fluctuate in inverse order to requirements, i. e. higher 
taxes in good years with some setting aside to take 
up slack of lean years. This would mean “pay-when- 
it-hurts-the-least” instead of past practice of raising 
tax rates only in depression years. [The End] 
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APPELLATE AND LOWER COURTS 


Credits: Corporations: Acceptance of dividend 
restriction in bond prospectus.—Taxpayer brought 
itself within the provisions of Sec. 26 (c) (1), 1936 
Act, where it was held that a prospectus, mailed to 
bondholders, together with a power of attorney for 
their acceptance or rejection of a refinancing plan, 
constituted an offer on the part of taxpayer which, 
on acceptance thereof by the bondholders by the exe- 
cution of the power of attorney, resulted in a binding 
contract embodying restrictions in the prospectus 
dealing with the payment of dividends. CCA-6, 
Seldon R. Glenn, Collector of Internal Revenue, Appel- 


lant, v. The Mengel Company, Appellee. 44-2 ustc 
{ 9480. 


Estates and trusts: Income currently distributable: 
Notes as dividend income: Terms of trust: State law 
controlling.—A state court having ruled in an inter- 
vening proceeding that cash and debenture notes re- 
ceived as a dividend on stock in a trust were not “net 
cash income” distributable to taxpayer as a bene- 
ficiary under the terms of the trust instrument, the 
Commissioner in his application of Sec. 162, 1936 Act, 
is bound by such ruling, no distribution of such divi- 
dend having been made by the trustee who made a 
return thereof as fiduciary and paid the tax. It was 
further held that the fact that the proceeding in which 
such ruling was obtained was non-adversary in that 
the Commissioner was not a party thereto, did not 
make that ruling less binding upon the government. 
CCA-8, Marie Anna Eisenmenger, Petitioner, v. Com- 


missioner of Internal Revenue, Respondent. 44-2 ustc 
{ 9483. 


Deductions: Depletion: Money paid in compro- 
mise of illegal removal of oil—Money received by 
taxpayer as its share of a lump payment made to 
compromise a suit for illegal removal of oil and gas from 
taxpayer’s lands, where the settlement referred to 
factors unrelated to production of oil and gas on tax- 
payer’s property, and the arrangements between the 
parties show no dependence upon such production, is 
not gross income from oil property upon which the 
taxpayer can take a depletion allowance. CCA-9, 
Alphonzo E. Bell Corporation, Petitioner, v. Commis- 


sioner of Internal Revenue, Respondent. 44-2 ustc 
{ 9476. 


Examination of records: Jurisdiction under Code 
Sec. 3614 to explore tax liability of alleged exempt 
corporation.—Where taxpayer claimed to be exempt 
under Code Sec. 101 (10) from filing an income tax 
return for the years 1934-43, inclusive, the Court has 
jurisdiction to allow the Government to proceed un- 
der Code Sec. 3614 to investigate the corporation’s 
tax liability, and to that end obtain all available in- 
formation relative to the financial operations of tax- 
payer. It was further held that if taxpayer is subject 
to taxation, assessment is not barred by limitations. 
DC. Ark., United States of America, Petitioner, v. W. 
G. Stiles and Arkansas Burial Society, Inc., Respondents. 


Affiliated corporations: Allocation of deductions. 
—Where, as stipulated by the parties, petitions for 


Interpretations 


INTERPRETATIONS 
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reorganization of taxpayer and two of its subsidiaries 
under Sec. 77-B of the Bankruptcy Act were filed in 
1935, an operating agreement between the affiliates 
continued in effect in the taxable year (1938), and in 
that year taxpayer was, under a judicial order, in 
temporary possession of the business and assets of 
taxpayer and its two subsidiaries, taxpayer is entitled 
to specified deductions representing depreciation and 
depletion of subsidiary properties, amortization of 
subsidiary leaseholds, and interest accrued upon de- 
faulted bond interest of one of its subsidiaries. Tax 
liability otherwise is computed in accordance with 
certain stipulations, with the exception of an adjust- 
ment for an excessive bond interest deduction by tax- 
payer. DC. Calif., In the Matter of Consolidated Rock 
Products Co., a corporation, Debtor; Consumers Rock & 
Gravel Company, Inc., a corporation, Subsidiary, Union 


Rock Company, a corporation, Subsidiary. 44-2 ustc 
q] 9477. 


Deductions: Intangible drilling and development 
costs of nonproductive well——Where taxpayer on its 
return for the fiscal year ended March 31, 1937, de- 
ducted the entire intangible drilling and development 
costs incurred by it in the years ended March 31, 1936, 
and March 31, 1937, on a well which was commer- 
cially nonproductive prior to March 2, 1937, and 
where the Commissioner disallowed the amounts 
expended during the fiscal year ended March 31, 1936, 
the Court holds that the taxpayer, having made no 
election contrary to the election originally exercised 
on its return, is entitled to such deduction under 
Article 23 (m)-16(a)(1), Regs. 94. DC. Calif., The 
State Company, Plaintiff, v. United States of America, 
Defendant. 44-2 ustc J 9489. 


Transferees: Suit in equity: Trust fund theory: 
1936 Act: Extent of liability—The assets of a de- 
ceased taxpayer are primarily liable for payment of 
his Federal income taxes, and where there is a distri- 
bution to heirs of all the assets of decedent’s estate, 
leaving the same insolvent, each donee who has re- 
ceived a part of such distribution is severally liable 
under the “trust fund doctrine” to account for the 
value of assets so distributed to him, and his liability 
as transferee is a “liability in equity” which existed 
at the time the 1926 Revenue Act introduced a sum- 
mary procedure for assessment and collection from 
transferees and is unimpaired by that Act. In estab- 
lishing such liability, recognition need not be given to 
equities or priorities that may exist between such 
donees under state law. The period of limitations for 
assessment against decedent’s personal representative 
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is the period that would have been in existence had 
death not occurred. DC. Mich., United States of 
America, Plaintiff, v. Myrtle C. Fisher, et al., Defend- 
ants. 44-2 ustc { 9479. 


TAX COURT 


Gain or loss basis: Trusts: Transfer in trust as 
distinguished from gift.—Under terms of a trust, the 
trustees could distribute the rest to the beneficiaries, 
one of whom was the taxpayer. After a distribution 
of stock was made, taxpayer sold the shares, and 
claimed long-term capital losses on the sales in the 
taxable years 1938-1941, assigning to the stock its 
basis to the grantor. The Commissioner disallowed 
the deductions, on the theory that the basis was the 
fair market value of the stock at the time of distribu- 
tion to the taxpayer, a value not in excess of the price 
obtained. The Tax Court holds that property ac- 
quired by means of a trust is governed as to basis by 
the provisions of Sec. 113 (a) (3), Act of 1938, which 
makes the basis of gifts in trust the same as the basis 
to the grantor, and not by Sec. 113 (a) (2), relating 
to gifts, which limits the basis for loss to the fair 
market value of the property at the time of the gift. 
The amendment enacted by Sec. 143 (b), Act of 1942, 
expressly including gifts in trust in the provisions 
relating to gifts generally, the Court holds, cannot 
affect the result, since the amendment was given no 
retroactive effect, and was not characterized as decla- 
ratory of existing law. J. Kiefer Newman, Jr. and 
Anne S. Newman v. Commissioner. CCH Dec. 14,184. 


Gross income: Exclusions: Assignment of life 
insurance policy in contemplation of death: Proceeds 
payable in installments.—The Tax Court previously 
held (CCH Dec. 14,181, 4 TC — No. 23) that the 
transfer by an insured to his wife (taxpayer here) was 
in contemplation of his death, and therefore not effec- 
tive for estate tax purposes. The Commissioner’s 
determination that the proceeds of the policy in ex- 
cess of the consideration paid by taxpayer for such 
assignment is taxable to her as assignee and bene- 
ficiary is overruled by the Tax Court on the ground 
that such transfer is likewise ineffective for income 
tax purposes under the provisions of Code Sec. 22 
(b) (2). The Tax Court further holds that monthly 
installments received by taxpayer under supplemen- 
tary contracts made pursuant to an option contained 
in the policy are free from income tax under Code 
Sec. 22 (b) (1), even though the election for such 
option, instead of a lump sum payment, is made by an 
instrument not a part of the policy which is itself 
surrendered. Katherine C. Pierce, 2 TC 832, CCH Dec. 
13,526 followed. Myra H. Pritchard v. Commissioner, 
CCH Dec. 14,205(M). 


Gross income: Definition: Mistaken payment.— 
Taxpayer was beneficiary of a trust established by the 
will of his deceased wife. In the taxable year, tax- 
payer received income from the trust. Later in the 
year, the trustees had to pay an estate tax deficiency, 
plus interest. The will made allowance for payment 
of the estate tax out of corpus, but was silent as to 
how interest should be paid. The trustees, believing 
that under the laws of Pennsylvania, the interest was 
payable out of income of the trust, asked the taxpayer 
to return $13,616.97—so much of the income which 
had been paid to him as equaled the interest paid by 
the trustees on the estate tax deficiency. Taxpayer 
complied, and made the refund in the same year that 
he had received the money. The Tax Court holds that 


568 





where the will is silent as to how the executors should 
pay inerest on tax deficiencies, the Pennsylvania rule 
is that if the estate has income, then the interest must 
first be paid out of such income and only in case in- 
come is insufficient to pay such interest can the prin- 
cipal of the estate be invaded. The trustees, therefore, 
were correct in deciding that they must charge the 
$13,616.97 interest to the income from the trust and 
having erroneously distributed the entire net income 
of the trust to taxpayer, they had the right to demand 
that he return $13,616.97 to cover the interest on 
estate tax which they had been compelled to pay. 
Taxpayer, in responding to such demand, was fulfill- 
ing his legal obligation and not merely making a 
voluntary return of something which he was not 
legally obligated to return. Ralph J. Green, 3 TC 74, 
443, distinguished. Forrest G. Pearson v. Commissioner, 
CCH Dec. 14,183. 


TAX COURT MEMORANDUM OPINIONS 


Deductions: Depreciation: Gasoline stations: 
Composite rate: Premature obsolescence.—Where it 
was shown that the gasoline stations owned by tax- 
payers were subjected to greater wear and use than 
the average station, and where prior to the taxable 
years 1939 and 1940, the trend from small stations to 
super-service stations, and the consequent obsoles- 
cence of taxpayers’ stations, could be foreseen, so that 
today none of their stations were being used for the 
purpose for which they were built, it was held by the 
Tax Court that the 10 percent rate of depreciation 
on the stations as a complete operating unit (except- 
ing the pumps), which was adopted and used on 
similar property for more than 15 years with the 
Commissioner’s consent, without reference to obso- 
lescence, is reasonable, as against the Commissioner’s 
determination of 15 percent. The useful life of the 
pumps was fixed at five years. Charles E. Austin v. 
Commissioner; Margaret P. Austin v. Commissioner, 


CCH Dec. 14,194(M). 


Gross income: Definition: Agency for collection 
of commission to sales company.—Taxpayers are 
husband and wife who report on the community prop- 
erty basis. The husband was a member and the 
manager of a partnership which was engaged in 
transporting oil by barges. In the taxable years the 
partnership agreed with a Louisiana oil corporation 
to transport certain quantities of crude oil for an 
agreed price per barrel. After the partnership had 
named its price the representative of the oil company 
insisted that certain commissions would have to be 
paid to a crude oil sales company which he claimed 
to be representing. By agreement these so-called 
commissions were added to the price which the part- 
nership had already named. By certain inquiries 
made at the office of the oil company and elsewhere 
the partnership was convinced that the so-called 
commissions were being added to the price of trans- 
portation with the knowledge and consent of the oil 
company. The partnership did not pay the sales com- 
pany until it first collected from the oil corporation. 
In its returns the partnership did not report as gross 
income that part of the amounts collected from the 
oil corporation which it paid out as commissions; 
neither did it claim the so-called commissions as de- 
ductions. The Tax Court holds that the partnership 
acted as a mere conduit for the transfer of the so- 
called commissions from the oil company to the sales 
company, and the so-called commissions were not a 
part of taxpayer’s gross income and the action of the 
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partnership in not including them in its income tax 
returns either as income or deductions was proper. 


Deductions: Expenses: Salary payments to father 
for services not directly in line of business.—During 
1939 the father of taxpayer, who was a member and 
the manager of a partnership, acted as a handy man 
around the office of the partnership and also made 
short trips with his car and for this assistance he was 
paid a certain sum by taxpayer personally and was 
not carried as an employee of the partnership. The 
Tax Court holds that the amount so paid is not deduc- 
tible as an ordinary and necessary business expense 
under Code Sec. 23 (a), but is more in the nature of a 
personal expense, and, as such, is specifically non- 
deductible under Code Sec.-24 (a). C. W. Edwards v. 
Commissioner; Florence Shackelford Edwards v. Com- 
missioner, CCH Dec. 14,193(M). 


Gross income: Definition: Assumption of debt by 
controlled corporation: Debtor as guarantor.—Tax- 
payer owed $10,000 and interest on his personal notes, 
which on suit was compromised by the execution of 
notes by a corporation of which taxpayer was presi- 
dent and its largest single stockholder. Of the $10,000 
in question, $2,500 was paid in cash by the corpora- 
tion in 1939, the taxable year, while the remainder, 
evidenced by such notes, was pavable at the rate of 
$2500 in each of the three succeeding years. As a 
condition of the settlement the notes were personally 
endorsed by taxpayer. There was no showing that 
taxpayer was to be indebted to the corporation by 
reason of its obligation on his indebtedness, nor that 
the corporation had no earnings for that year from 
which a distribution of $2500 could be made to stock- 
holders. The Tax Court holds that the amount of 
$2500 paid by the corporation on account of such 
settlement was taxable income to taxpayer for 1934 


as in the nature of a dividend received by him from 
the corporation. As to the balance of the settlement, 
taxpayer was to be completely relieved from liability 
with respect to the $7500 only when the notes had 
been paid. Mark Kleeden v. Commissioner, CCH Dec. 
14,204(M). 


When gross income reported: Judgment on lessee’s 


surety bond: Bankruptcy: Uncertain payments: 
Accrual basis.—Upon a lessee’s failure to construct a 
building upon the leased premises of taxpayer and 
otherwise to comply with the terms of the lease, a 
claim was filed and allowed against the insolvent 
estate of the surety company on its bond given by 
lessee to insure performance of the lease. Taxpayer 
kept its books and filed its returns on the accrual 
basis. No part of the allowed claim was paid during 
the year of its allowance, but payments on account 
were made by the liquidator during the years 1938 to 
1943 inclusive, the aggregate being only $74,000 out 
of the $125,000 allowed, or less than 60 percent there- 
of, with sharply decreasing payments in the last three 
years. It was held by the Tax Court that this fact 
and the statement of the liquidator made in 1937 that 
it was doubtful how many years it would take to pay 
off any part of the claim substantiated taxpayer’s be- 
lief at the time that the claim was not collectible in 
full. Accordingly, taxpayer could only be charged 
with income on such claim in the years of its actual 
receipt. It was further held that the “penal” sum 
stipulated in the surety bond was not in the nature 
of a “windfall” or gain gratuitously given by force 
of law, but was a payment contracted for by the 
parties for breach of the conditions of the lease, and 
as such is ordinary income and_not capital gain. 


Interpretations 


Strickler Company  v. 
14,207(M). 


Basis for gain or loss: Amortization of patent cost. 
—Taxpayer, manufacturing machinery under patents, 
was incorporated to acquire the assets of Corporation 
X, which had been formed to exploit the patents. It 
was agreed that expenditures of both corporations 
for development of the patents totaled $13,969.21. 
The Commissioner allowed such a sum as a basis for 
amortization of the patents under Code Sec. 23 (1), 
on the theory that the transfers of assets from the 
inventor of the machinery to Corporation X, thence 
to taxpayer, were tax-free within Sec. 112 (b) (5), 
so that the basis for amortization was the cost to 
the inventor; and if such cost could not be proved, the 
taxpayer had no basis for amortizing the cost of the 
patents prior to incorporation. The Tax Court holds 
that the second transaction was tax-free to X, the 
transferor-corporation, because the transfer was 
within Code Section 112 (b) (5), providing for no recog- 
nition of gain or loss in exchanges solely in kind. The 
basis of the patents in the hands of the taxpayer was 
the same, therefore, as the basis to Corporation X, 
increased by any additional costs incurred by the tax- 
payer after the transfer. (Secs. 113 (a) (8) and 114 
(a), Act of 1938.) The basis to Corporation X, how- 
ever, was the cost of the patent to the inventor. Since 
no records of such costs were in evidence, the Tax 
Court, from such facts as were available, determined 
them to be $15,000. It followed that the cost basis to 
the taxpayer, for purposes of computing its “depre- 
ciation amortization”, was $28,969.21. Viber Company 
v. Commissioner, CCH Dec. 14,178(M). 


Partnerships: Facts: Husband-wife partnership 
valid—From 1915, when they were married and 
made an oral agreement to be “partners all the way 
through” into the taxable year 1941, taxpayer and his 
wife worked together, doing manual labor on a farm 
they owned, and pooling their resources. While tax- 
payer was on the road selling patents, his wife was 
employed in a factory and cared for the children. As 
soon as taxpayer established a place of business, she 
took a business course and managed the office and 
kept the books. When the business permitted them 
to manufacture trailers and parts, the wife’s money 
formed a part of the capital. On these facts, the Tax 
Court holds that the taxpayer and his wife joined to 
carry on a trade or adventure for their common bene- 
fit, that each contributed property and services, that 
they had a community of interest in the profits, and 
a valid partnership existed during the taxable year. 
In so deciding, a judgment of a Missouri court that 
a partnership existed was considered as a factor to 
be weighed along with the other facts, but such ad- 
judication was not deemed to be conclusive. George 
A. Croft v. Commissioner, CCH Dec. 14,177(M). 


Deductions: Losses: Property dealt in for profit. 
—In 1927, taxpayer and her then husband entered 
into contract for purchase of a residential tract, and 
upon payment of $16,500, received a deed in 1931. 
Taxpayer’s husband attempted to buy an adjoining 
lot which he felt was needed to complete his tract, 
but upon finding out the price asked by the owner, 
decided he would not pay said price and that he would 
build his home elsewhere. Subsequently, a new home 
was built at another location, and in 1932 and 1933, 
taxpayer and her husband spent large sums of money 
improving the tract they had abandoned to make the 
property more salable and to minimize their loss. No 
buildings were ever erected on the property and it 
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never produced income. After her husband died in 
1940, taxpayer sold the tract for $7,500, and claimed 
a deduction under Code Sec. 23 (e) (2) on the ground 
that the loss was incurred in a transaction entered 
into for profit, once the tract was abandoned as a 
homesite. The Tax Court holds that where an orig- 
inal purchase of land was for purpose of building a 
home thereon, subsequent abandonment of the plan, 
coupled with improvements on the property with an 
eye to resale, will not convert the transaction into one 
entered for profit. Mere listing of residential property 
with a broker without more is insufficient to trans- 
form it into property dealt in for profit within the 
meaning of Section 23 (e) (2). Some additional act 
is necessary. This can be illustrated by leasing or 
renting, by remodeling or by any other act which 
would show a clear cut intention on the part of the 
owner to change the character of the property. Susan 
Avery Jones v. Commissioner, CCH Dec. 14,175(M). 


Gross income: Definition: Recognition of gain 
resulting from corporation’s disposing of its own 
stock.—At the time of his death, the principal stock- 
holder of taxpayer-corporation was indebted to it, 
and in liquidation of the debt, the corporation ac- 
quired among other securities 620 of its own shares 
from the estate of the deceased, at an agreed value 
of $85.23 a share. The shares were thereafter held 
as treasury shares. Subsequently the corporation bor- 
rowed $25,200 from the widow of the deceased, and in 
discharge of this debt transferred to the widow 252 
of the treasury shares, which had an undisputed value 
of $100 each. The Commissioner determined that the 
corporation, having received $25,200, was enabled to 
retain that amount of money as a free asset in ex- 
change for treasury shares which it had acquired for 
$21,477.96, and had realized a gain of $3,722.04. The 
taxpayer argued that it did not deal in its own shares 
as it might in the shares of another corporation, and 
that the real nature of the transaction was a readjust- 
ment of its capital and not a realization of gain. The 
Tax Court holds that within the meaning of the effec- 
tive regulation (Regulations 103, Sec. 19.22 (a)-16) 
the corporation dealt in its own treasury shares as it 
might have dealt in shares of another corporation, 
and that the real nature of the transaction was a dis- 
charge of its indebtedness for less than the amount 
borrowed, with a resulting gain. A. R. Purdy Co., Inc. 
v. Commissioner, CCH Dec. 14,174(M). 


Deductions: Issue of Payment.—Taxpayer, on the 
cash basis, went out of business during the year fol- 
lowing the taxable year 1941. On an issue of fact it 
was determined that taxpayer had actually paid all 
the expenses of the business during such taxable year 
except the sum of $200. Accordingly, the Tax Court 
overruled the Commissioner’s disallowance of deduc- 
tion for such expenses except for such sum of $200. 
Sam English and Esther English v. Commissioner, CCH 
Dec. 14,191(M). 


Accounting periods and methods: Failure to keep 
record of gambling profits: Computation from in- 
crease of assets.—On taxpayer’s failure to file income 
tax returns for the years 1935 to 1940, inclusive, the 
Commissioner determined deficiencies for those years, 
and included the 25% penalty for failure to file re- 
turns and the 50% penalty for fraudulent conceal- 
ment, in those years and in taxpayer’s return for 1941, 
of his winnings from gambling. Since taxpayer kept 
no books in respect to his gambling operations, the 
Commissioner computed the amount of such win- 
nings by ascertaining the increase in taxpayer’s net 
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worth over the taxable years, as reflected by records 
of wages, interest, and dividends received and from 
deposits made in his bank account, after allowing for 
personal expenditures and other proper deductions. 
The method of computing such income and the im- 
position of the fraud penalty as a result thereof were 
approved by the Tax Court. Bert J. Ferris v. Commis- 
sioner, CCH Dec. 14,192(M). 


RULINGS 


Compensation for termination of fixed-price war 
contracts: No-cost settlements.—Commissioner pre- 
scribes, in the case of a contractor who renders his 
returns other than on a cash basis, treatment of com- 
pensation for the termination of fixed-price contracts 
which constitute war contracts within the meaning 
of Sec. 3 of the Contract Settlement Act of 1944 and 
of “no-cost” settlements in respect of such war con- 
tract terminations. Mim. 5766, November 1, 1944. 


Withholding of tax from wages: Variety enter- 
tainers.—Commissioner supplements Mim. 5638 as to 
status of variety entertainers for federal employment 
tax purposes and for purposes of income tax with- 
holding under the Current Tax Payment Act of 1943. 
The mimeograph provides, in part, that entertainers 
will be considered to be independent contractors, ex- 
cept in the case of those performers in a “stage show”, 
“floor show”, etc., who are clearly in the operator’s 
employ, e. g., an orchestra, glee club, and chorus line. 
Mim. 5767, November 2, 1944. 


Transportation tax: Payment by United States 
where contract did not contemplate carrier would pay 
the tax.—In the case of carriers operating under con- 
tracts with the War Department, which provide that 
the prices include transportation taxes, if it be deter- 
mined administratively that the prices specified in 
such contracts which were executed on or before 
February 25, 1944, or in any of the contracts executed 
after that date which contemplated that payment 
would be made for the services covered thereby prior 
to June 1, 1944, did not, in fact, include a charge rep- 
resenting the tax prescribed by the terms of Code 
Sec. 3475 and that the failure of the carrier to obtain 
payment for its services prior to June 1, 1944, was not 
due to any fault on its part, the Comptroller General 
of the United States will not be required to object to 
the payment by the War Department to the carrier 
of the amount of the tax in addition to the prices fixed 
by such contracts. C. G. O. B-44333, October 2, 1944. 
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STATE TAX CALENDAR 


ALABAMA 
January 1—— 
Automobile dealers’ reports due. 
Beginning of license year for retailers of 
alcoholic beverages. 
Chain store tax due. 
Last day to make property tax returns. 
January 10—— 
Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Reports due from wholesalers, distributors 
and retailers of alcoholic beverages. 
Tobacco use tax reports and payment due. 
January 15—— 
Carriers’, warehouses’ and _ transporters’ 
gasoline tax reports due. 
Carriers’, warehouses’ and transporters’ 
lubricating oils tax reports due. 
Motor carriers’ tax due. 
January 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax reports and 
payment due. 
Gasoline tax reports and payment due. 
Lubricating oils tax reports and payment 
due. 
Motor fuel taxes and reports due. 
Sales tax reports and payment due includ- 
ing small taxpayers. 
Use tax reports and payment due. 
Carbonic and gas users reports and pay- 
ment due. 
January 30—— 
Annual sales tax reports due. 
January 31—— 
Public utility inspection fee reports due. 


ARIZONA 
January 1— 
Motor vehicle registration fees and taxes 
due. 
January 5—— 


Alcoholic beverage licensees’ reports due. 
January 15—— 

Gasoline tax reports and payment due. 

Gross income tax reports and payment due. 

Motor carriers’ reports and taxes due. 
January 25—— 

Motor fuel carriers’ reports due. 
January 30— 

Gross income tax annual reports due. 


ARKANSAS 
January 10—— 
Alcoholic beverage reports and taxes due. 
Cigarette distributor’s report due. 
Cigarette salesman’s report due. 
Motor fuel carriers’ reports due. 
Natural resources purchase statements due. 
Natural resources severance tax reports 
and payment due. 
January 15—— 
First installment of public utility gross 
earnings fees due. 
Light wine and beer wholesalers’ purchase 
statements due. 
Wine manufacturers’ 
due. 
Oil and gas reports and payment due. 
January 20—— 
Gross receipts tax and reports due. 
Use fuel tax and reports due. 
January 25—— 
Motor fuel tax and reports due. 


reports and taxes 


CALIFORNIA 
January 1— 
Beer and wine reports and taxes due. 
Carriers’ permit renewal fees due. 
City motor carriers of property permits 
to be renewed. 
Common carriers’ distilled spirits report 
and tax due, 
Gasoline tax due. 
Motor vehicle registration fees due. 
January 15—— 
Distilled spirits tax and reports due. 
Gasoline tax reports due. 
Sales tax reports and payment due. 
Use fuel tax reports and payment due. 
Use tax reports and payment due. 


State Tax Calendar 


January 20—— 
Motor carriers’ gross receipts tax reports 


due. 
Semi-annual installment of real property 
tax due. 
COLORADO 
January 1—— 


Chain store tax due. 

Renewal of service tax license due. 
January 5—— 

Alcoholic beverage reports due. 

Motor carriers’ tax due. 
January 10—— 

Motor carriers’ reports due. 
January 14—— 

Sales tax reports and payment due. 

Use tax reports and payment due. 
January 15—— 

Coal mine owners’ reports due. 

Coal tonnage tax reports and payment due. 

Service tax reports and payment due. 
January 25—— 

Gasoline tax reports and payment due. 
January 31—— 

Coal mine owners’ annual reports due. 


CONNECTICUT 





January 1 
Gasoline tax due. 
January 10—— 
Cigarette distributors’ monthly inventory 
reports due. 
January 15— 
Gasoline tax reports due. 
Use fuel tax reports due. 
January 20—— 
Alcoholic beverage tax reports and pay- 
ment due. 


DELAWARE 
January 1—— 
Installment of railroad tax due. 
New Castle county property taxes—last 
day to pay without penalty. 
January—First Tuesday—— 
Franchise tax reports due. 
January 15—— 
Filling station gasoline tax reports due. 
Last day to file alcoholic beverage reports. 
Monthly cigarette tax reports due. 
January 30—— 
Last day to pay 4th installment of per- 
sonal income tax, 
Payment of withholding tax under war 
emergency gross income tax due. 
January 31—— 
Common carriers’ reports of motor fuel 
transported due. 
Distributors’ gasoline tax reports and pay- 
ment due. 


DISTRICT OF COLUMBIA 
January 10—— 

Alcoholic beverage reports due from li- 
censed manufacturers, wholesalers, and 
retailers. 

Beer reports due from licensed manufac- 
turers and wholesalers. 

January 15—— 
Beer tax due. 
January 20—— 
Corporation reports due. 
January 25—— 
Gasoline tax reports and payment due. 


FLORIDA 
January 1—— 
Motor vehicle registration renewable. 
Sleeping and parlor car company reports 
and taxes due. 
January 10—— 
Alcoholic beverage reports due from manu- 
facturers and dealers. 
Wholesale dealers’ and agents’ cigarette 
tax reports due. 
January 15—— 
Alcoholic beverage reports due from car- 
riers and transporters. 
Gasoline tax reports and payment due. 
Motor vehicle fuel use tax and reports due. 




















































































GEORGIA 





January 1 
Corporation license taxes and reports due. 
January 3—— 
Malt extracts and products returns due. 
Soft drink syrup returns and taxes due. 
January 10—— 
Tobacco wholesalers’ reports due. 
Tanuary 15— 
“Malt beverage tax reports and payment 
tue. 
January 20—— 
Gasoline tax reports and payment due. 


IDAHO 
January 1—— 
Chain store tax due. 
January 10—— 
Beer dealers’ reports due. 
January 15—— 
Electric power company reports and taxes 
due. 
Gasoline tax reports and payment due. 
Motor carriers’ gross receipts tax—quar- 
terly installment due. 
January 31—— 
Additional tax on beer due. 


ILLINOIS 
January 1—— 
Motor vehicle registration and fees due. 
January 10—— 


Motor carriers’ mileage tax due. 
January 15—— 
Annual franchise tax reports due from all 
corporations. 
Cigarette tax returns due. 
Alcoholic beverage reports of distributors 
and warehousemen due. 
Public utility reports and taxes due. 
Sales tax reports and payment due. 
January 20—— 
Gasoline tax reports and payment due. 
January 30—— 
Transporters’ gasoline tax reports due. 


INDIANA 
January 1—— 
Chain store tax due. 
January 10—— 
Unstamped intangibles reports and taxes 
due. 
January 15—— 
Fuel use tax report and payment due. 
January 20—— 
Bank and trust company intangibles tax 
due. 
Bank share tax due. 
Building and loan associations’ intangibles 
tax reports and payment due. 
January 25—— 
Gasoline tax reports and payment due. 
January 31—— 
Gross income tax reports and payment due. 
Information at source returns due. 
Withholding agents’ returns of tax with- 
held due. 
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IOWA 
January 1 
Compensation tax on motor carriers due. 
Motor vehicle registration fees due. 
January—First Monday 
First day for assessment and report of 
bank share tax. 
Property taxes (first half) due. 
January 10—— 
Carriers’ gasoline tax reports due. 
Cigarette vendors’ reports due. 
Class ‘‘A’’ permittees’ beer tax reports and 
payment due. 
January 20—— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 25—— 
Corporation capital stock reports due. 








KANSAS 
January 10—— 
Malt beverage reports and tax due. 
January 15—— 
Carriers’ gasoline tax reports and payment 
due. 
Compensating tax reports and payment 
due. 
Motor carriers’ gross ton mileage tax re- 
ports and payment due. 
Oil inspection reports and payment due. 
January 20—— 
Sales tax reports and payment due. 
Special fuel use tax report and payment 
due. 
January 25—— 
Gasoline tax reports and payment due. 


KENTUCKY 
January 1—— 
Motor carriers’ renewal certificates due. 
January 2 
Chain store taxes and reports due. 
Property taxes on distilled spirits due. 
January 10—— 
Amusement and entertainment tax and re- 
ports due. 
Cigarette tax reports due. 
Refiners’ and importers’ gasoline tax re- 
ports due. 
January 15—— 
Alcoholic beverage reports due. 
Motor vehicle fuel (other than gasoline) 
reports and payment due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax reports 
and payment due. 
January 20—— 
Oil production tax reports and payment 
due. 
January 31—— 
Dealers’ and transporters’ gasoline tax re- 
ports and payments due. 
Life insurance company premiums tax re- 
turns and payment due. 
Withholding agents’ income tax returns 
due. 





LOUISIANA 
January 1—— 
Alcoholic beverage permit fees due. 
Wholesalers’ tobacco tax reports due. 
Wholesale soft drink dealers’ semi-monthly 
reports due. 
January 10—— 
Importers’ gasoline tax reports and pay- 
ment due. 
Importers’ kerosene tax reports and pay- 
ment due. 
Importers’ lubricating olls reports due. 
Alcoholic beverage importers’ reports due. 
January 15—— 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Alcoholic beverage carriers’ reports due. 
Carriers’ lubricating oils report due. 
Intoxicating liquor manufacturers’ and 
dealers’ reports due. 
Wholesalers’ and retailers’ tobacco tax re- 
ports due. 
Wholesale soft drink dealers’ semi-monthly 
reports due. 
January 20—— 
Bank share tax reports due. 
Dealers’ gasoline tax reports and payment 
due. 
Dealers’ kerosene tax reports and payment 
due. 
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Fuel use taxes and reports due. 

Alcoholic beverage reports and taxes due. 

Lubricating oils tax due; dealers’ reports 
due. 

New Orleans sales and use taxes and re- 
ports aue. 

Petroleum solvents reports due. 

State sales and use taxes and reports due. 

January 30—— 

Gas gathering tax reports and payment 
due. 

Natural resources severance tax reports 
and payment due. 

New Orleans property tax and utility taxes 
(installment) due. 

Petroleum products reports and taxes due. 

Public utility and pipe line taxes and re- 
ports due. 


MAINE 
January 10—— 
Cigarette dealers’ and distributors’ month- 
lv reports due. 
Malt beverage manufacturers’ and whole- 
salers’ reports due. 
January 15—— 
Use fuel tax and reports due, 
January 31—— 
Gasoline tax and reports due. 
Insurance company premiums tax reports 
due. 


MARYLAND 
January 10—— 
Admissions tax payment due. 
January 30—— 
Reports due from purchasers of motor fuel 
in cargo lots. 
January 31—— 
Beer tax reports and payment due. 
Gasoline tax reports and payment due. 





MASSACHUSETTS 
January 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Bank net income tax reports due. 
January 15—— 
Cigarette licensees’ tax reports and pay- 
ment due. 
January 31—— 
Gasoline tax reports and payment due. 
Insurance company (other than life) pre- 
mium tax returns due. 


MICHIGAN 
January 1—— 
Gas and oil severance tax reports and pay- 
ment due. 


January 5—— 
Carriers’ gasoline tax reports due. 
January 10—— 
Last day for payment of county property 
taxes without 4% collection charge, 
Common and contract carriers’ reports and 
fees due. 
January 15—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Gas and oll severance.tax reports and pay- 
ment delinquent. 


MINNESOTA 
January 1—— 


Carriers’ permits expire. 
Motor vehicle registration fees due. 
Property taxes due. 


December, 1944 


January 10—— 
Brewers’, manufacturers’ and wholesalers’ 
alcoholic beverage reports due. 
January 15—— 
Interstate motor carriers’ mileage reports 
and taxes due. 
Withholding agents’ reports and payments 
due. 
January 23—— 
Gasoline tax reports and payments due. 


MISSISSIPPI 
January 5—— 
Factory monthly reports due. 
January 10—— 
Admissions tax reports and payment due. 
January 15—— 
Distributors’, retailers’ and wholesalers’ 
light wine and beer reports due. 
Gasoline tax reports and payment due. 
Manufacturers’, distributors’ and wholesal- 
ers’ tobacco tax reports due. 
Sales tax reports and payment due. 
Timber severance taxes and reports due. 
Use tax reports and payment due. 
January 25—— 
Oil severance tax report and payment due. 
January 30—— 
Annual sales tax reports and payment due. 
January 31 
Chain store tax delinquent. 





MISSOURI 
January 1—— 
Bank share tax delinquent. 
Bank share tax reports due. 
Motor vehicle registration and fees due. 
Private car company tax returns due. 
Utility property returns due. 
January 5—— 
Non-intoxicating beer permittees’ reports 
due. 
January 15—— 
Alcoholic beverage reports due. 
Last day to pay carriers’ registration fees. 
Retail sales tax reports and payment due. 
January 25—— 
Use fuel tax and returns due. 
January 31 
Gasoline reports and tax due. 








MONTANA 
January 1 
Moving picture theatre licenses issued and 
taxes due. 


January 15—— 
Brewers’ and liquor wholesalers’ tax re- 
ports and payment due. 
Electric company reports and taxes due. 
Gasoline dealers’ tax reports and payment 
due. 
Motor carriers’ additional fees due. 
January 20—— 
Crude petroleum dealers’, producers’, re- 
finers’ and transporters’ reports due. 
January 30—— 
Coal mine operators’ taxes and reports due. 
— gas distributors’ taxes and reports 
ue. 
Oil producers’ license taxes and reports due. 
Telegraph company reports and taxes due. 


NEBRASKA 

January 1—— 
Fire marshal tax due. 
Motor carriers to renew annual permit. 
Property tax in City of Omaha due, 
Real property taxes due. 

January 15—— 
Additional tax on motor carriers due. 
Importers of petroleum products monthly 

reports and fees due. 

Gasoline tax reports and payment due. 
Imitation butter reports and taxes due. 


NEVADA 

January 1 

Alcoholic beverage annual license fees due. 

Importers of petroleum products file re- 

ports and pay fees. 

Motor carriers’ license fees due. 

Motor vehicle registration and fees due. 
January 15—— 

Carriers’ gasoline tax reports due. 

Last day to pay extra transient livestock 





tax. 
January—Ten Days after First Monday—— 
Toll roads’ and bridges’ quarterly tax re- 
ports due. 
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January 25—— 
Dealers’ gasoline tax reports and payment 
due. ’ 
Fuel users’ tax reports and payment due. 
January 31—— 
Mines’ net proceeds tax reports due. 


NEW HAMPSHIRE 
January 1—— 
Cold storage licenses expire. 
January 10—— 
Manufacturers’ and wholesalers’ alcoholic 
beverage taxes and reports due. 
January 15—— 
Use fuel tax and reports due. 
January 31—— 
Carriers’ reports of motor fuel deliveries 
due. 
Distributors’ gasoline tax and reports due. 


NEW JERSEY 
January 10—— 

Bank share tax reports due. 

Excise tax reports and payment due on 
interstate busses. 

Gross receipts tax reports and payment due 
from busses and jitneys in municipalities. 

January 15—— 

Alcoholic beverage reports and taxes due 
from manufacturers, distributors, trans- 
porters, warehousemen, and importers. 

January 20—— 

Alcoholic beverage retail consumption and 
retail distribution licensees’ reports and 
taxes due. 

January 30—— 
Carriers’ gasoline tax reports due. 
January 31—— 

Distributors’ gasoline reports and taxes 
due. 

Domestic life insurance company reports 
due. 


NEW MEXICO 
January 15—— 
Bank share tax reports due. 
Income tax (last installment) due. 
Occupational gross income reports and 
Payment due. 
Oil and gas conservation tax reports due. 
Severance taxes and reports due. 
January 20—— 
Motor carriers’ reports and taxes due. 
January 25—— 
Gasoline tax reports and payment due. 
Use or compensating tax reports and pay- 
ment due. 
January 30—— 


Oil and gas production tax net value re- 
ports due. 


NEW YORK 
January 15— 
Cigarette agents’ reports due. 
January 20—— 
Alcoholic beverage taxes and reports due. 
New York City retail sales tax returns and 
payment due. 
New York City use taxes and returns due. 
January 25—— 
New York City conduit company taxes and 
reports due. 
New York City public utility excise tax 
returns and payment due. 
January 31—— 
Gasoline tax reports and payment due. 


Last day to pay motor vehicle registration 
fees. 


NORTH CAROLINA 
January 1—— 
Installment-paper dealers’ quarterly re 
ports and taxes due. 
January 10—— 
Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage reports due. 
— wine additional tax and reports 
ue. 
January 15—— 
Sales tax reports and payment due. 
Spirituous liquor tax due. 
Use tax reports and payment due. 
January 20—— 
— gasoline taxes and reports 
ue. 
Franchise bus carriers’ and haulers’ re- 
ports and taxes due. 


State Tax Calendar 


January 31—— 

Electric light, gas, water, sewage, street 
railway, and telephone company reports 
and taxes due. 

Lightning rod dealers’ and manufacturers’ 
reports and taxes due. 

Motor vehicle registration and fees due. 


NORTH DAKOTA 





January 1 
Cigarette distributors’ reports due. 
Motor vehicle registration and fees due. 
Property taxes due 
January 15—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ taxes due. 
January 20—— 
Annual reports of mining and manufac- 
turing companies due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 


OHIO 
January 10—— 
Admissions tax reports and payment due. 
Alcoholic beverage tax reports due from 
class A and B permittees. 
January 15—— 
Cigarette use tax and reports due. 
Use tax reports and payment due. 
January 20—— 
Dealers’ gasoline tax reports due. 
January 30—— 
Carriers’ gasoline tax reports due. 
January 31—— 
Gasoline tax due. 
Reports to Department of Industrial Rela- 
tions due. 
Sales tax reports and payment due. 





OKLAHOMA 


January 1—— 
Motor vehicle registration and fees due. 
Oil, gas and mineral gross production 
tax reports and payment due. 
Property tax installment due. 
January 5—— 
Mine operators’ (other than coal mines) 
reports due. 
January 10—— 
Airports’ gross receipts tax reports and 
payment due. 
Alcoholic beverage taxes and reports due. 
January 15—— 
Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
January 20—— 
Coal mine operators’ reports due. 
Use fuel oil tax and reports due. 
Use tax reports and payment due. 
January 21—— 
Annual industrial reports due. 
January 30—— 
Cotton manufacturers’ reports and taxes 
due. 
Natural gas and oil information reports 
due. 


OREGON 
January 10—— 
Oil production tax reports and payment 
due. 
January 15—— 
Last quarterly installment of personal in- 
come tax due. 
January 20—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Use fuel reports and payment due. 
Motor carriers’ reports and taxes due. 
January 25—— 
Gasoline tax and report due. 


PENNSYLVANIA 
January 10—— 
Malt beverage reports due. 
Spirituous and vinous liquor importers’ re- 
ports due. 
January 15—— 
Employers’ returns of tax withheld at 


source due under Philadelphia income 
tax. 


Manufacturers’ alcoholic beverage tax re- 
ports and payment due. 
January 25—— 
Payment of Philadelphia real property 
taxes commences. 
January 31—— 
Gasoline tax reports and payment due. 
Reports of unclaimed money and dividends 


due. 
RHODE ISLAND 
January 10—— 
Manufacturers’ alcoholic beverage reports 
due. 


Tobacco products tax reports due. 
January 15— 
Gasoline tax and reports due. 


SOUTH CAROLINA 
January 1 
Alcoholic beverage permit fees due. 
Motor carriers’ tax (installment) due. 
January 10—— 
Admissions tax reports and payment due. 
Beer and wine wholesalers’ reports due. 
Last day to file power tax returns and pay 
tax. 
January 20—— 
Dealers’ fuel oil reports due. 
Gasoline tax reports and payment due. 
Motor fuel taxes and reports due. 
Use fuel oil tax reports and payment due. 
January 30—— 
Insurance company premiums tax report 
and tax (semiannual installment) due. 
January 31—— 
Foreign corporation reports due. 





SOUTH DAKOTA 
January 1 
Chain store tax due. 
Express company taxes due. 
Motor carriers of persons—taxes due. 
Property tax due. 
January 10—— 
Interstate motor carriers’ tax and reports 
due. 
January 15—— 
Alcoholic beverage sales reports due. 
Gasoline tax reports and payments due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 20—— 
Domestic corporation reports due. 
January 30—— 
Mineral products severance tax reports and 
payment due. 





TENNESSEE 
January 1—— 
Cottonseed oil miils’ reports due during 
month. 
January 5—— 


Quarterly report of oil and volatile sub- 
stances due. 
January 10—— 
Barrel tax on beer due. 
Carriers’ gasoline tax reports due. 
Cigarette distributors’ reports due. 
Last day to file alcohoic beverage reports. 
January 15—— 
Collection and adjustment license taxes and 
reports due. 
Reports due on fuel used in internal com- 
bustion engines. 
January 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Liquid carbonic acid gas tax due. 
January 31—— 
Last day to file insurance company pre- 
miums tax returns and pay tax install- 
ment. 
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TEXAS 
January 1—— 
Commercial and collection agency reports 
and taxes due. 
Luxury excise (new radios, cosmetics, 
playing cards) tax and reports due. 
Motor carriers’ gross receipts tax and re- 
ports due. 
Public utility taxes and reports due. 
Sulphur production taxes and reports due. 
Textbooks publishers’ tax reports and pay- 
ment due. 
January 15—— 
Oleomargarine dealers’ reports and taxes 
due. 
January 20—— 
Carriers’ motor fuel tax reports due. 
Motor fuel tax and reports due. 
Oil and gas well servicers’ gross receipts 
tax and reports due. 
Use tax and reports due on liquefied gases 
and liquid fuels. 
January 25—— 
Admissions tax reports and payment due. 
Carbon black production tax reports and 
payment due. 
Natural gas production tax reports and 
payment due. 
Oil production tax reports and payment due. 
Theatres’ prize and awards tax reports and 
payment due. 
January 31—— 
Bank share tax due. 


UTAH 
January 10—— 
Carriers’ use fuel tax reports due. 
Liquor licensees’ reports due. 
January 15— 
Sales and use tax returns and payment 
due. 
Use fuel tax and report due. 
January 25—— 
Carriers’ gasoline tax reports due. 
Distributors’ and retailers’ gasoline tax 
reports and payment due. 


VERMONT 
January 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Property taxes payable in quarterly in- 
stallments due. 


January 15—— 


Electric light and power company reports 


and taxes due. 
January 31—— 


Annual list of stockholders of corporations 


due. 
Gasoline tax reports and payment due. 


VIRGINIA 
January 1—— 
Business license taxes due. 
January 10—— 
Beer dealers’, bottlers’ and manufacturers’ 
reports due. 
Merchants’ license taxes and reports due. 
“January 20—— 
Carriers’ gasoline tax reports due. 
Use fuel tax and reports due. 
January 31—— 
Gasoline tax reports and payment due. 


WASHINGTON 
January 10—— 


Brewers’ distillers’, manufacturers’ and 


wineries’ reports due. 
January 15—— 


Auto transportation company reports and 


taxes due. 


Butter substitutes reports and payment 


due. 
Carriers’ gasoline tax reports due. 


Gasoline, fuel oil and use fuel tax reports 


and payment due. 
Gross income tax returns and payment due. 


Public utility gross operating tax reports 


and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 20—— 
Use fuel reports and tax due. 
January 25—— 


Gasoline and fuel oil reports and tax due. 
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January 1—— 
Chain store tax due. 
Property tax returns due from corpora- 


January 1 
Beer tax reports due. 
Motor carrier’s flat tax due. 
Motor vehicle registration due. 

January 10—— 
Alcoholic beverage tax reports due. 
Oleomargarine tax reports and payment 


WEST VIRGINIA 


tions and unincorporated businesses. 


Quarterly instalment of public utility privi- 


lege taxes due. 


January 10—— 

Alcoholic beverage taxes and reports due. 
January 15—— 

Sales tax reports and payment due. 
January 20—— 

Additional fees of public utilities due. 
January 30—— 

Annual and quarterly occupational gross 


income reports due. 


Annual sales tax reports and payment due. 
Gasoline tax reports and payment due. 


WISCONSIN 





due. 


Tobacco products tax returns due. 
January 20—— 
Gasoline tax and diesel fuel reports and 


payment due. 


January 30-—— 
Transportation company gasoline tax re- 


ports due. 


January 31—— 
Common and contract motor carriers’ re- 


ports due. 


General property taxes due. 
Privilege dividend taxes and returns due. 


WYOMING 


January 1—— 

Motor carriers’ registration and fees due. 
January 10—— 

Carriers’ gasoline tax reports due. 
January 15—— 

Dealers’ gasoline tax and reports due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 

Wholesalers’ gasoline tax and reports due. 
January 20—— 

Motor carriers’ taxes and reports due. 
January 31—— 

Coal miners’ reports due. 





FEDERAL TAX CALENDAR 


Jan. 1— 
Employee status determination date for 


purposes of withholding of income tax 
from wages (see Code Sec, 1622 (b) (1)). 


Jan. 10——- 


Due date in the case of an employer who, 
during December, withheld more than 
$100 from wages under Code Sec. 1622 
to pay amounts withheld to authorized 
depositary. 


Jan. 15— 
Corporation income tax and excess profits 


tax returns due for fiscal year ended 
October 31. Forms 1120 and 1121. 

Domestic corporations (business and rec- 
ords abroad or principal income from 
U. S. possessions)—returns due for fiscal 
year ended July 31, by general exten- 
sion, with interest at 6% from October 
15 on the first installment. Forms 1120 
and 1121. 


December, 1944 





Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended October 31. Forms 
1040, 1040A, 1041, 1120, 1121, 1120H, 
1120L. 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended July 31 Forms 
1040B, 1040NB, 1040NB-a, 1120NB., 

Fiduciary income tax return due for fiscal 
year ended October 31. Form 1041. 

Foreign corporations—see ‘‘Nonresident 
foreign corporations’’ and ‘‘Resident for- 
eign corporations’’ below. 


Foreign partnership return of income due 
by general extension for fiscal year end- 
ed July 31. Form 1065. 


Individual income tax return due for fiscal 
year ended October 31. Form 1040. 

Individual income tax returns due by gen- 
eral extension for fiscal year ended July 
31, in case of American citizens abroad. 
Forms 1040 and 1040A, 

Life insurance company income tax re- 
turns due for fiscal year ended October 
31. Form 1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for December. 
Form 957. 

Nonresident alien individual income tax 
return due (business or office in U. S.) 
for fiscal year ended July 31. Form 
1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended July 31. Forms 
1040NB, 1040NB-a. 

Nonresident foreign corporation income 
tax return due for fiscal year ended 
July 31. Form 1120NB. 

Partnership return of income due for fiscal 
year ended October 31. Form 1065, 

Resident foreign corporations—returns due 
for fiscal year ended July 31, by general 
extension. Forms 1120 and 1121. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended July 
31, except in the case of taxpayers under 
the Current Tax Payment Act. Forms 
1040, 1040T, 1041, 1120, 1120H, 1120L, 
1121. 

Third quarterly income-excess profits tax 
payment due for fiscal year ended April 
30, 1943. Forms 1040, 1040A, 1041, 1120, 
1120H, 1120L, 1121. 

Stockbrokers’ monthly return of stamp ac- 
count due for November. Form 838. 


Jan. 20—— 

Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for December. 
Form 1012. 


Jan. 31—— 

Every employer or other person required 
to withhold tax from wages must, on 
or before this date, furnish to each em- 
Ployee a statement on Form W-2, show- 
ing the amount of wages paid and the 
amount of the tax withheld during 1943. 

Due date for quarterly return and pay- 
ment by employer of amounts withheld 
at the source for the fourth quarter of 
1943. This return (W-1) must be ac- 
companied by a duplicate of Form W-2 
and a reconciliation on Form W-3 of the 
quarterly withholding reports with state- 
ments of income tax withheld furnished 
employees on Forms W-2 and V-2. 

Admissions, dues and safety deposit box 
rentals tax due for December. Form 
729. 


Excise taxes on gasoline, lubricating oils. 
and matches, due for December. Form 
726. 


Excise taxes on sales by manufacturers, 
producers, or importers due for Decem- 
ber. Form 728. 

Excise taxes on telegraph and telephone 
facilities, transportation of oil by pipe 
line, and passenger transportation due 
for December. Form 727, 


Processing taxes on certain vegetable oils 
due for Decemher. Form 932, 

Retail dealers’ excise tax and returns due 
for December on jewelry, furs and toilet 
preparations. Form 728a. 

Sugar (manufactured) tax due for Decem- 
ber. Form 1 (Sugar). 
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| ADMINISTRATION OF INVESTMENTS—Continued from page 544 | 


“Now let us consider similar transactions if the cost of the original 100 shares 

had not been allocated equitably to the 10 shares received as a stock dividend. 

“If the 110 shares are sold at $60.00 per share, or $6,600.00, there would be a 

profit of $1,600.00, as the cost stands at $5,000.00. If the original 100 shares are 

sold at $60.00 per share, or $6,000.00, the profit would be $1,000.00, as they cost 
$5,000.00. Later the 10 shares stock dividend are sold at $60.00 per share, or 
$600.00. Inasmuch as the cost of the holdings in stock of this company would 

have been offset against the sale of the original 100 shares, the entire $600.00 
proceeds of sale would constitute profit. The total profit on the sale of the 110 

shares would be $1,600.00.” 

This one also is on me! I suppose it is fairly obvious that I set out to show the 
transactions on the basis of the two procedures and sort of fell by the wayside. Of course, 
it would have been quite a help had the words “or $45.455 per share” not been omitted 
from the typescript after the words “He now owns 110 shares the cost of which stands 





at $5,000.00”. 
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H. ARNOLD STRANGMAN. 
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